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THE RESPONSIBILITY OF THE STATE IN 
ENGLAND 


TO ROSCOE POUND 
I 


HE British Crown covers a multitude of sins. ‘The King,” 
says Blackstone in a famous sentence,' “is not only inca- 
pable of doing wrong, but even of thinking wrong; he can never 


mean to do an improper thing; in him is no folly or weakness.” 
A long history lies behind those amazing words; and if, as to New- 
man,” they seem rather the occasion for irony than for serious polit- 
ical speculation, that is perhaps because their legal substance would 
have destroyed the argument he was anxious to make. In Eng- 
land, that vast abstraction we call the state has, at least in theory, 
no shadow even of existence; government, in the strictness of law, 
is a complex system of royal acts based, for the most part, upon 
the advice and consent of the Houses of Parliament. We tech- 
nically state our theory of politics in terms of an entity which 
has dignified influence without executive power. The King can 
do no wrong partly because, at a remote period of history, the 
place where alone the doing of wrong could best be righted was 
his place, and had won preéminence only after a long struggle with 
the courts of lesser lords. The King’s courts became the supreme 
resort of justice simply because, in his hands, that commodity 
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was more purely wrought and finely fashioned than elsewhere; and 
since it is clearly unintelligent to make a man judge in his own 
cause, since, moreover, the royal judges do not, in legal fact, con- 
ceal the royal presence, there seems to have been no period of his- 
tory in which the King could be sued in the courts of the realm. 

It is difficult to say at what precise period this non-suability of 
the Crown passed into infallibility. The Tudor despotism seems to 
have been that critical period of transition when learned lawyers 
like Plowden will talk what Maitland has aptly termed “meta- 
physiological nonsense;” * and the aggressive Coke will dispatch the 
Crown into a corporation sole of a kind but rarely known to pre- 
vious English history. Not, indeed, that men are not troubled 
by the consequences of that dual personality the Tudor lawyers 
called into being. Thomas Smith did not write aimlessly of an 
English commonwealth;*® and that public which the royal bur- 
glary of 1672 forced into responsibility for the National Debt 
shows, clearly enough, that the fusion of Crown and state is not 
yet complete. Even in the nineteenth century Acts of Parlia- 
ment will be necessary to show that behind the robes of a queen 
can be discerned the desires of a woman.’ 

It is probable that the reémergence of the dogma of divine 
right exercised a potent influence on this development. Cer- 
tainly men could not have encountered the speech of James and 
his eager adherents, or the logic of that continental absolutism 
which is merely summarized in Bossuet, without being affected 
by them. Even when the Revolution of 1688 destroys its factual 
basis, it has become capable of transmutation into a working 
hypothesis of government; and anyone can see that Blackstone, 
who best sums up the political evolution of this creative period, 
writes “Crown” where the modern political philosopher would use 
the term “State.” The vague hinterland of ancient prerogative 
went also, doubtless, to show that the Crown is a thing apart. : 
The privilege of the King’s household leaped to the eyes.’ His 
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freedom from unpleasant proximity to arrest declared the sacred 
character with which he was invested.® ‘The most high and ab- 
solute power of the realme of England,” says Sir Thomas Smith, 
not less learned, be it remembered, in the mysteries of law than 
of politics,’ ‘“‘consisteth in the Parliament;” but even so note- 
worthy an assembly cannot bind the Crown by its statutes.” 
Indeed, its position is even more privileged since the Crown, by 
prerogative, takes advantage of statute.” Fictions * and estop- 
pel pale into insignificance before the overmastering power of 
its presence. Laches® and prescription’ lose their meaning 
when the Crown has become desirous of action. It chooses its 
own court; ?” it may, save where, of its own grace, it has other- 
wise determined,!* avoid the payment of costs.’ Here, assuredly, 
is a power that does not need the sanction of collective termi- 
nology that men may recognize its strength. 

Prerogative such as this would be intolerable did the Crown act 
as in theory it has warrant. But the English have a genius for 
illogical mitigation; and the history of ministerial responsibility 
enshrines not the least splendid contribution we have made to the 
theory of representative government. The seventeenth century 
in England makes definite a practice which, if irregular in its ope- 
ration, can yet trace its pedigree back to the dismissal of Long- 
champ in 1190; ”° the execution of Strafford and the impeachment 
of Danby are only the two culminating peaks of its development. 
What ministerial responsibility has come to mean is that the 
King’s ministers shall make answer for the advice they proffer and 
the acts which flow therefrom; and in the period in which the 
royal power is delegated, for practical purposes, to'the Cabinet we 
have herein a valuable safeguard against its arbitrary abuse. 
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Yet ministers are not the Crown. What they urge and do does 
not, however politically unwise or legally erroneous, involve a 
stain upon the perfection of its character. It may be true that 
when they order action, the Crown has, in substance, been brought 
into play; but the responsibility for their acts remains their own 
since the King can do no wrong. The law knows no such thing 
as the government. When the King’s ministers find their way 
into the courts it is still a personal responsibility which they bear. 
Statutory exceptions apart, no such action need cause a moment’s 
qualms to the grim guardians of the royal treasury; the courts’ 
decision does not involve a raid upon the exchequer. 

In such an aspect, state-responsibility, in the sense in which 
continental theorists use that term, remains unknown. The state 
cannot be sued, because there is no state to sue. There is still no 
more than a Crown, which hides its imperfections beneath the 
cloak of an assumed infallibility. The Crown is irresponsible save 
where, of grace, it relaxes so stringent an attitude. Foreign 
writers of distinction have thus found it easy to doubt whether 
the protection the English constitutional system affords to its citi- 
zens is in fact as great as the formal claims of the “‘rule of law” 
would suggest." For while it is clear enough that the broad mean- 
ing of this principle is the subjection of every official to definite 
and certain rules, in the nature of things that which gives the 
official his meaning and is equivalent in fact to the incorporation 
of the people as a whole, escapes the categories of law. 

Nor is this all. Careful analysis of the responsibility of a public 
servant suggests that the rule of law means less than may at first 
sight appear. There has been unconsciously evolved a doctrine of 
capacities which is in its substance hardly less mystical than 
Plowden’s speculations about the kingly person. Certain protec- 
tions are offered to the King’s servants which go far to placing 
them in a position more privileged than the theory underlying 
the rule of law would seem to warrant. The growth, moreover, 
of administrative law in the special evolution characteristic of 
the last few years is putting the official in a position where it be- 
comes always difficult and often impossible for the courts to ex- 
amine his acts. We have nothing like the droit administratif of 
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the Continent of Europe; but we are nevertheless weaving its ob- 
vious implications into the general system of our law. 

It is easy to understand that in the days when the functions 
of government were negative rather than positive in character, the 
consequences of its irresponsibility should hardly have pressed 
themselves upon the minds of men. For it is important to have 
constantly before us the fact that the essential problem is the re- 
sponsibility of government. Our English state finds its working 
embodiment in the Crown; but if we choose to look beneath that 
noble ornament we shall see vast government offices full of human, 
and, therefore, fallible men. We choose to ignore them; or rather 
we know them only to make them pay for errors they have not 
committed on their own behalf. So do we offer vicarious victims 
for a state that hides itself beneath an obsolete prerogative. 

Public money is, of course, a trust; and it is perhaps this that 
has involved the retention, in relation to the modern state, of a - 
notion the antiquarian character of which is obvious the moment 
the real machinery of government is substituted for the clumsy 
fiction of the Crown. Public money is a trust; and thus it was 
that until the nineteenth century things less than the state, like 
charitable institutions, were beyond liability for the acts of their 
servants. But Mersey Docks Trustees v. Gibbs * emphasized, half 
a century ago, that defective administration in any enterprise not 
conducted by the Crown must entail its just and natural conse- 
quence. It is but obvious justice that if the public seek benefit, 
due care must be taken in the process not to harm the lesser in- 
terests therein encountered. It is a matter not less of political 
than of economic experience that the enforcement of liability for 
fault, often, indeed, without it,” is the only effective means to 
this end. Where we refuse to take the state for what it in fact 
is, all we do is to make it superior to justice. Responsibility on 
the part of the Crown does not involve its degradation; it is noth- 
ing more than the obvious principle that in a human society acts 
involve consequences and consequences involve obligations. We 
are invested with a network of antiquarianism because the con- 
ceptions of our public law have not so far developed that they 
meet the new facts they encounter. We, in a word, avoid the pay- 





2 L. R. 1H. L. 93 (1866). 
% Cf. Laski, 26 YALE L. J. 10s f. 








452 HARVARD LAW REVIEW 


ment of our due debts by a shamefaced shrinking behind the 
kingly robe we have abstracted from the living ruler. 

It is well to analyze the meaning of responsibility before we ex- 
amine our remoteness from it. The modern state is, in the Ameri- 
can phrase, nothing so much as a great public-service corporation. 
It undertakes a vast number of functions — education, police, 
poor-law, defense, insurance against ill-health and unemployment 
— many of which, it is worth while to note, were, in the past, 
provided for by private endeavor. State-acts are performed by 
individuals, even though the act is invested with the majesty of 
the Crown; for an abstract entity must work through agents and 
servants. To-day such acts are protected from the normal conse- 
quence of law. Often enough, indeed, the individual agent is not 
so protected; if he drives a mail van recklessly down the street he 
can be sued as a private person. But we cannot penetrate through 
him to the master by whom he is employed. The resources of 
the Postmaster-General are not at our disposal for the accidents 
that may be caused by the acts of his servants.™ Yet, in real and 
literal fact, these acts are not a whit different from those of other 
men. The Postmaster-General may be the depositary of special 
powers; but that should surely cast upon him rather a greater ob- 
ligation than a freedom from responsibility for their exercise. 

The theory of responsibility is, in this regard, no more than a 
plea that realism be substituted in the place of fiction. It urges 
that when the action of the state entails a special burden upon 
some individual or class of men, the public funds should normally 
compensate for the damage suffered. Everyone can see that if the 
state took over the railways it would be unfair to refuse the con- 
tinuance of actions by those who had on some account previously 
commenced them; nor is it less clear that if a postal van runs over 
Miss Bainbridge she has, in precisely similar fashion, a claim that 
should not go unanswered. There must, in short, be payment for 
wrongful acts; and the source of those acts is unimportant. We 
can, indeed, see that there are reasonable grounds for certain ex- 
ceptions. Complete freedom of judicial expression, without any 
penalization of utterance, is too clear a need to demand defense. 
In a less degree, a member of Parliament needs protection from 
the normal consequence of law, if he is at all fully to perform 
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his function; though, even here, experience suggests the value of 
some extra-parliamentary means whereby the member can be 
made to weigh his words.” Still, in general, the principle is clear. 
Government must pay where it wrongs. There are no arguments 
against it save, on the one hand, the dangerous thesis that the 
state-organs are above the law, and, on the other, the tendency 
to believe that ancient dogma must, from its mere antiquity, coin- 
cide with modern need. Dogmas, no less than species, have their 
natural evolution; and it may well result in serious injustice if 
they linger on in a condition of decay. 


II 


The personal liability of the Crown to-day is, broadly speaking, 
not merely non-existent in law, but unimportant also in political 
fact. No king is likely, as in Bagehot’s classic illustration, to 
shoot his own Prime Minister through the head; though the serv- 
ants of Elizabeth and her boisterous father must not seldom have 
stood in fear of personal violence. The real problem here concerns 
itself with government departments. They are the constitutional 
organs of the Crown, and their acts are binding upon it. But 
how are they to be reached if an injured person deem that he has 
suffered injustice? The law is clear upon this point beyond all 
question. The subject cannot bring action against the Crown, be- 
cause the Crown can do no wrong. A government department 
lives beneath the widespread cloak of that infallibility, and it can- 
not, unless statute has otherwise provided, be sued in the courts. 
The law, indeed, is thick with all manner of survivals. For prac- 
tical purposes, the Elder Brethren of Trinity House are under the 
jurisdiction of the Admiralty and the Board of Trade; but they 
are, in origin, a private body, and their acts thus render them 
liable to answer to the law.% So, too, for certain purposes, the 
Secretary of State for India in Council is the successor of the East 
India Company, and where those purposes are concerned the 
courts will take cognizance of his acts;*’ but if the reader of Ma- 
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caulay is tempted to think that Clive and Warren Hastings did 
not hesitate, on occasion, to perform sovereign functions, he yet 
must legally remember that the company was not technically a 
sovereign body.** There is thus a definite environment which sur- 
rounds each seeming exception to the general rule. If there is 
limitation, it is that act of grace which continental theorists have 
taught us to deduce from the inherent wisdom of the soyereign 
power.”® But the exceptions are relatively few in number, and, 
for the most part, they cautiously reside within the narrow field 
of contract. 

The broad result is, to say the least, suggestive. Until 1907, 
and then only as a result of statute, no government department 
could be sued for violation of the very patent of which the Crown 
itself is grantor.2® The acts of the Lord-Lieutenant of Ireland, 
even when they involve the seemingly purposeless breaking of 
heads at a public meeting, are acts of state, and so outside the 
purview of the courts.* The servants of the Crown owe no duty 
to the public except as statute may have otherwise provided; * 
so that even where a royal warrant regulates the pensions and pay 
of the army, the Secretary of State for War cannot be compelled 
to obey it. He is the agent of the Crown; and only the Crown 
can pass upon the degree to which he has fulfilled the terms of 
his agency. Yet, in sober fact, that is to make his acts material 
for the decision of his colleagues, and, in an age of collective cab- 
inet responsibility, thus to make him judge in his own cause. 
Sir Claude Macdonald may, as Commissioner for the Nigerian 
Protectorate, engage Mr. Dunn as consul for a period of three 
years; but if he chooses to dismiss Mr. Dunn within the specified 
limit, even the question of justification is beyond the competence 
of the courts. Nor will the law inquire whether adequate ex- 
amination has been made before the refusal of a petition of right; 
the Home Secretary’s discretion is here so absolute that the judge 
will even hint to him that the oath of official secrecy is jeopard- 
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ized when he remarks that he considered and refused the peti- 
tion.> A captain of the Royal Navy may burn the schooner of 
a private citizen in the mistaken belief that she is engaged in the 
slave trade, and even if the vessel so destroyed were its owner’s 
sole means of livelihood, he is left without remedy so far as the 
Crown is concerned.** Neither Mr. Beck nor Mr. Edalji had 
rights against the Crown for long years of mistaken imprison- 
ment.*” So, too, it did not assist Miss Bainbridge when a duly 
accredited agent of the Crown injured her in his progress; what 
was left her was a worthless remedy against a humble wage 
earner from whom no recovery was possible.** 

It is the realm of high prerogative that we have entered; and 
it would be perhaps less arid if it but possessed the further merit 
of logical arrangement. The truth is that in its strictest rigor 
the system is unworkable; and from ancient times an effort has 
been made to mitigate the severities it involves. The origin of 
the Petition of Right is wrapped in no small obscurity; *® but its 
clear meaning is an ungracious effort to do justice without the ad- 
mission of a legal claim. Nor is the remedy at all broad in char- 
acter, for the Crown is avaricious where to show itself generous is 
to compromise the Exchequer. The Petition of Right is limited to 
a definite class of cases. Until 1874 it could be used for the re- 
covery of some chattel or hereditament to which the suppliant 
laid claim; and it was only in that year that the genius of com- 
mercial understanding by which Lord Blackburn was distin- 
guished secured its extension to the general field of contract.” 
Even when judgment has been obtained no execution can issue 
against the Crown. The petitioner remains dependent upon a 
combination of goodwill and the moral pressure he may hope to 
secure from public opinion. 

‘The matter is worth stating in some little detail. “The pro- 
ceeding by petition of right,” said Cottenham, L. C.,% “exists only 
for the purpose of reconciling the dignity of the Crown and the 
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rights of the subject, and to protect the latter against any injury 
arising from the acts of the former; but it is no part of its object 
to enlarge or alter those rights.” A later definition is even more 
precise in its limitations. ‘The only cases,” said Cockburn, C. J., 
‘“‘in which the petition of right is open to the subject are, where 
the land or goods or money of a subject have found their way 
into the possession of the Crown, and the purpose of the petition 
is to obtain restitution; or, if restitution cannot be given, com- 
pensation in money; or where the claim arises out of contract as 
for goods supplied to the Crown, or to the public service. It is 
only in such cases that instances of petitions of right having been 
entertained are to be found in our books.” The remedy is thus 
the obvious expression of the needs of a commercial age. The 
Crown must do business, and it must obey the rules that 
business men have laid down for their governance if it desire - 
effective dealings with them. So leasehold property,* demur- 
rage under a charter-party,“ duties of all kinds paid by mistake,* 
property extended by the Crown to answer a Crown debt,® are 
all cases in which it is clear enough that the petition will lie; 
and, in various cognate directions, the privilege has been devel- 
oped by statute.*” In mixed cases of tort and contract the issue 
seems largely to depend upon the skill and subtlety of opposing 
counsel.*® 

Once the realm of contract is overpassed the remedy of petition 
ceases to be effective. Tort lies completely outside the region of 
responsibility. The negligence of Crown servants may destroy 
the Speaker’s property,*® as the zeal of a naval captain may 
destroy Mr. Tobin’s schooner; the Crown may, without authoriza- 
tion, infringe Mr. Feather’s patent, or see its officers act wrong- 
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fully at a court-martial; in none of these cases will a petition 
lie. The Crown may ask for volunteers and form them into 
regiments; but the regimental funds are Crown funds and the col- 
onel’s errors do not render them liable.*? Nor are these the hard- 
est cases. Arrears of pay due to naval and military officers cannot 
be recovered; * an alteration in the establishment may place an 
army surgeon upon the half-pay list without claim of compensa- 
tion; ** both here and in the unreported case of Ryan v. R.® no 
inability in the petitioner was suggested. They are servants of 
the Crown, and the Crown has the general right to dismiss any 
member of the military establishment without compensation of 
any kind. Not, indeed, that this power is limited to a field 
where a special case for expediency might perhaps be made out. - 
The Superannuation Act *’ expressly reserves to the Treasury and 
the various government departments their power to dismiss any 
public servant without liability of any kind. Except where’ an- 
cient office is concerned,** there is no such thing as wrongful dis- 
missal from the service of the Crown,>® and even where there is 
statutory provision against dismissal, the royal prerogative to 
abolish the office remains.” It is, clearly, impossible to make a 
contract that will bind the Crown against its will; ™ and as in the 
case of the French fonctionnaires, the Civil Service is left to its 
collective strength if it is to protect itself against the spider’s web 
of public policy.” 


iil 


The protection taken to the Crown has not, in general, been 
extended to public officers. ‘With us,” says Professor Dicey,® 
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“every official, from the Prime Minister down to a constable or 
a collector of taxes, is under the same responsibility for every act 
done without legal justification as any other citizen.” No one 
can doubt the value of this rule, for_it constitutes the funda- 
mental safeguard against the evils of bureaucracy. Nor have its 
results been of little value. A colonial governor “ and a secretary 
of state® have been taught its salutary lesson; and it is, as a 
learned commentator has pointed out,” that which makes for the 
distinction between the policemen of London and the policemen 
of Berlin. It has the merit of enforcing a far more strict adher- — 
ence to law than is possible within the limits of any other system.. 
It restrains those notions of state prerogative which have an un- 
‘ comfortable habit of making their appearance in the courts of the 
Continent. Nothing, at least on the surface of things, is more 
liable to make an official careful than the rule that he cannot 
make his superior liable for the act of which he has been guilty. 
Yet there are obvious difficulties about this system which must 
make us cautious about its too enthusiastic acceptance. Not 
only do immunities exist, but there is a broad field of discretion 
within which the courts do not venture interference. The plea 
of act of state is, of course, a final bar against all action; though 
when it operates so as to prevent government from paying to 
certain persons money received under treaty for that specific pur- 
pose,® it is not clear that the result is all gain. It is justifiable 
enough that an official should not be made liable for a contract 
he has made on behalf of the Crown; ® nor, on a similar ground, 
for money erroneously paid to him as its agent.” Here the real 
onus of our grievance lies clearly against that principal whose a 
priori infallibility is in law assumed. The problem of irresponsi- 
bility for advice given to the Crown is more difficult; for the 
actual organization of political life makes it well-nigh impossible 
to separate the particular facts involved from the general policy 





* Mostyn v. Fabrigas, Cowp. 161 (1774); Musgrave v. Pulido, 5 A. C. 102 (1879). 
6 Entick ». Carrington, 19 St. Tr. 1030 (1765). : 

6 ; Hatschek, Englische Staatsrecht, 93. 

87 Raleigh v. Goschen, 1 Ch. 73 (1898). 

88 Barclay v. Russell, 3 Ves. 424, 431 (1797). 

69 See Palmer v. Hutchinson, 6 A. C. 619 (1881), where the cases are reviewed. 

7 Whitbread v. Brooksbank, 1 Cowp. 66 (1774); Sadler v. Evans, 4 Burr. 1984 (1766). 
™. West v. West, 27 T. L. R. 476 (1911). 














RESPONSIBILITY OF THE STATE IN ENGLAND 459 


of the government. Nor is there liability for a tort done in the 
exercise of a discretion conferred by law, so long as there is an 
absence of malice or improper motive.” The courts are unwill- 
ing, and with obvious reason, to substitute their own view of 
policy for that of the recognized agents of administration. So, 
too, protection must be afforded to the police or the proper ex- 
ecution of a warrant;” it would be intolerable if a mere defect of 
technical procedure brought with it liability to an unconscious 
agent who was also the humblest minister of the law. 

Far more questionable is the refusal to enforce liability against 
an officer for the torts of his subordinate. Problems of public 
policy apart, the negligence of a postman ought not less to affect 
the Postmaster-General “ than the stupidity of a teacher may af- 
fect her employers.” If there is to be equality before the law in 
any fundamental sense, there must be equality in the persons af- 
fected by its application; and the irresponsibility of a government 
official in this aspect is, at bottom, excused only by introducing 
exactly that notion of state which it is the purpose of the rule of 
law to avoid. Nor, save on similar grounds, can the Public Au- 
thorities Protection Act be defended; for what, essentially, it 
does is to put certain officials on a different footing from other 
men. Both these categories of protection raise here the general 
question that is involved. The obvious aim of the system is to 
prevent the individual official from violating the law. It does 
not, as on the Continent, look to the sufferer’s loss. It simply in- 
sists that if an official has made a legal mistake he must pay for 
it. But it is, to say the least, far from clear whether the rule re- 
sults in justice. To throw upon a humble man the burden of a 
mistake he commits to the profit of another is surely hard meas- 
ure. There will, for the most part, be no adequate opportunity 
for the complainant to have adequate remedy. Broadly speak- 
ing, it must be enough for him that he has vindicated a principle 
otherwise left empty. Nor does the protection come, damages 
apart, where it is most needed. For the main business of the 
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ordinary citizen who wreaks his vengeance upon an unconscious 
offender is to reach those superiors whom the law does not permit 
him to touch. No protection is offered against the negligence or 
stupidity of an official so long as he keeps within the strict letter 
of his statute. His order may be wanton or arbitrary, but it is 
law. The burden of its error will fall upon the humble official 
who acts rather than upon the man in office who issues a valid 
order. The system may, as Mr. Lowell has aptly said,”” make 
liberty depend upon law, but it is a liberty which denies regard to 
that equality fundamental to its operation. 

It intensifies, moreover, the tendency of the state to escape the 
categories of law. For, by emphasizing a remedy that is in no 
real sense substantial, it conceals the real defects involved in the 
system. It is true, of course, that the number of officials to whom 
the system applies is smaller than on the Continent; for the Eng- 
lish state does not throw the cloak of its sovereignty about its 
local constituents. But the number of officials is growing; ” and 
the real problem is simply the maxim of whether a principal should 
be responsible for the acts of his agent. In private law, that is 
obvious enough; yet the state, by a subterfuge, escapes its opera- 
tion. The protection of individual rights is not maintained ex- 
cept at the expense of other individuals; where the real point at 
issue is to maintain them at the expense of the illegally assumed 
rights of the state. For, theory apart, the Crown has not less 
acted when a colonel mistakenly orders his men to fire upon a 
mob than when the King by his signature turns a bill into an Act 
of Parliament. 

The lack, again, of any control over acts that are technically 
legal is thrown into clearer relief by the recent development of 
administrative law. Indeed, it may be here suggested that what 
that development essentially reveals is the limitation of the rule 
of law where the rule operates in the presence of an irresponsible 
state. If, under the Second Empire, the Napoleonic police arbi- 
trarily suppress a newspaper,” or destroy the proof-sheets of a 
work by the Duc d’Aumale,* it is not difficult to perceive that 
the invasion of individual liberty, where no cause save the will 
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of government is shown, is, in fact, most serious. .A state, in brief, 
the officials of which can act without the proof of reasonableness 
inherent in the methods of their policy, has gone far to destroy 
the notion which lies at the basis of law. 

This recent development has, indeed, a history that goes back 
to the tendency of the official to show deep dissatisfaction with 
the slow-moving methods of the law. The technicalities of the 
Merchant Shipping Act, for instance, actually operate, so we are 
told,*' to make its provisions for detaining unseaworthy ships 
substantially null and void. Effort has in recent years been made 
to free the administrative process from the hampering influence 
of the rule of law. Where, a generation ago, Parliament laid 
down with strict minuteness the conditions of taxation, to-day 
the Board of Customs and Excise has practically legislative pow- 
ers.*2 “Wise men,” said Sir Henry Taylor in a remarkable sen- 
tence,* “have always perceived that the execution of political 
measures is in reality the essence of them”; and it is this which 
makes so urgent the rigorous regard of executive practice. In 
the stress of conflict, perhaps, cases like R. v. Halliday * may be 
pardoned; though it is well even there to consider whether the 
end the means is to serve may not be lost sight of in the means 
a narrow expediency seems to dictate.* But a far wider problem 
is set in the Arlidge case. For here, in fact, not only is the court 
excluded from the consideration of an administrative decision, but 
the tests of judicial procedure which have been proved by ex- 
perience are excluded without means at hand to force their en- 
trance. What, broadly, the Arlidge case means is that a handful 
of officials will, without hindrance from the courts, decide in 
their own fashion what method of application an Act of Parlia- 
ment is to have. And where the state that is acting through their 
agency is an irresponsible state, we have in fact a return to those 
primitive methods of justice traditionally associated with the 
rough efficiency of the Tudor age.®” 
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This is not to say that administrative law represents a mis- 
taken evolution. The most striking change in the political organ- 
ization of the last half century is the rapidity with which, by the 
sheer pressure of events, the state has been driven to assume a 
positive character. We talk less and less in the terms of nine- 
teenth-century individualism. The absence of governmental re- 
straint has ceased to seem the ultimate ideal. There is every- 
where almost anxiety for the extension of governmental functions. 
It was inevitable that such an evolution should involve a change 
in the judicial process. Where, for example, great problems like 
those involved in government insurance are concerned, there is 
a great convenience in leaving their interpretation to the officials 
who administer the Act. They have gained in its application an 
expert character to which no purely judicial body can pretend; 
and their opinion has a weight which no community can afford 
to neglect. The business of the state, in fact, has here become so 
much like private business that, as Professor Dicey has empha- 
sized,®* its officials need “that freedom of action necessarily pos- 
sessed by every private person in the management of his own 
personal concerns.” So much is tolerably clear. But history sug- 
gests that the relation of such executive justice to the slow 
infiltration of a bureaucratic regime is at each stage more peri- 
lously close; and the development of administrative law needs to 
be closely scrutinized in the interests of public liberty. If a gov- 
ernment department may make regulations of any kind without 
any judicial tests of fairness or reasonableness being involved, it 
is clear that a fundamental safeguard upon English liberties has 
disappeared. If administrative action can escape the review of 
the courts, there is no reality in official responsibility; and cases 
like Entick v. Carrington,*® become, in such a contest, of merely 
antiquarian interest. If the Secretary of State, under wide powers, 
issues a regulation prohibiting the publication of any book or 
pamphlet he does not like without previous submission to a cen- 
sor, who may suppress it without assignment of cause, the merest 
and irresponsible caprice of a junior clerk may actually be the 
occasion for the suppression of vital knowledge; ® nor will there 
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be the means judicially at hand for controlling the exercise of such 
powers. The legislative control that misuse will eventually imply 
is so slow in coming that it arrives almost always too late. And 
the cabinet system, with its collective responsibility, virtually 
casts its enveloping network of protection about the offender. A 
member of Parliament may resent the stupid imprisonment of a 
distinguished philosopher; but his resentment will rarely take the 
form of turning out the government as a protest.” 

In such a situation, it is obvious that we must have safeguards. 
It is not adequate to give a half-protection in the form of the 
rule of law, and then to destroy the utility of its application. 
What, in fact, is implied in a state which evades responsibility is, 
sooner or later, the irresponsibility of officials immediately the 
business of the state is complex enough to make judicial control a 
source of administrative irritation. Administrative law, in such 
an aspect, implies the absence of law; for the discretion of offi- 
cials sitting, as in the Arlidge case, in secret, cannot be called 
law. .What is needed is rather the frank admission that special 
administrative courts, as on the Continent, are needed, or the re- 
quirement of a procedure in which the rights of the private citizen 
.have their due protection. What, in any case, is clear is the 
fact that the official will not, in any other way, be substantially 
subject to the rule of law. In the vital case the avenue of escape 
is sufficiently broad to make legal attack of little use. It is hardly 
helpful to be able to bring a policeman into court if the real of- 
fender is the Home Secretary. It is utterly useless even to make 
protestation if the government is, by virtue of its growing busi- 
ness, to take its acts from the public view. Growing functions 
ougl ¢ rather to mean growing responsibility than less; and if that 
should involve a new system of rights it makes thought about its 
content only the greater need. The ordinary citizen of to-day is 
so much the mere subject of administration that we cannot afford 
to stifle the least opportunity of his active exertions. The very 
scale, in fact, of the great society is giving new substance to Aris- 
totle’s definition of citizenship. 





™ On the private member’s protest, cf. Low, GOVERNANCE OF ENGLAND, ‘5 ed., 
Chap. IV. 
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IV 


The America which a Revolution brought into being did not 
relinquish the rights surrendered by George III at Versailles. If 
the people is to be master in its own house, it will not belittle it- 
self and cease, in consequence, to be sovereign. Rights here, as 
elsewhere, are to flow from the fount of sovereign power; and its 
irresponsibility is the natural consequence. That the state is not 
to be sued, in truth, is taken, even by the greatest authority, as 
a simple matter of logic. “‘A sovereign,” says Mr. Justice Holmes,* 
“is exempt from suit, not because of any formal conception or 
obsolete theory, but on the logical and practical ground that there 
can be no legal right as against the authority that makes the law 
on which the right depends.” Nor did Mr. Justice Holmes fail to 
draw the inevitable conclusion from that attitude. The sov- 
ereignty of the people will mean, in actual terms of daily busi- 
ness, the sovereignty of its government.” ‘As the ground is thus 
logical and practical,” he said, ‘“‘the doctrine is not confined to 
powers that are sovereign in the full sense of juridical theory, but 
naturally is extended to those that, in actual administration, 
originate and change at their will the law of contract and prop- 
erty from which persons within the jurisdiction derive their rights.” 
Here is the Austinian theory of sovereignty in all its formidable 
completeness; though it is worth while noting that its complica- 
tions have elsewhere driven Mr. Justice Holmes to the enunciation 
of a doctrine of quasi-sovereignty that the hardness of the rule 
might suffer mitigation.* No such certainty, indeed, existed in 
the early days of the Republic; and Chief Justice Jay and Mr. 
Justice Wilson regarded the immunity of the state from suit as 
the typical doctrine of autocratic government.” But, from the 
time of Cohens v. Virginia,*’ the doctrine of non-suability has 
taken firm hold; and men such as Harlan, J., have urged it with 
almost religious fervor.** 
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The result is that, broadly speaking, the situation is hardly 
distinct in its general outlines from that of Great Britain. In 
eight of the states there is actual constitutional provision against 
suit; and in sixteen more special privileges are erected as a tribute 
to its sovereign character.*® It is, in short, the general rule that 
a state will not be liable for acts which, were they not, directly 
or indirectly, acts of the government, would render the doer re- 
sponsible before the courts.’ The United States will abuse the 
patents of its citizens hardly less cheerfully than the British Ad- 
miralty.. State duties, like prison maintenance’ and the repair 
of roads, may be done without reference to the neglect of pri- 
vate interests. The rule goes even further and protects a chari- 
table institution like an agricultural society from the accidents 
that happen in the best-regulated fairs. If the state leases an 
armory for athletic purposes and has failed, through sheer negli- 
gence, to repair a defective railing,’ it does not, to say the least, 
seem logical to refuse compensation, especially when damages 
may be obtained in a similar case from a municipal body. But 
a sovereign is perhaps unamenable to the more obvious rules of 
logic. 

Nor has America made substantial departure from the British 
practice in regard to ministerial responsibility. Only one case 
against the head of an executive department seems to exist, and 
it was decided adversely to the plaintiff.1°’ Nor are purely minis- 
terial officials held responsible for actions following upon instruc- 
tions legal upon their face; ‘°° and that although the officer may 
be convinced that the instruction in fact breaks the law.’ The 
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law, indeed, has many anomalies about it. A company which 
serves as a mail carrier is not responsible to the owner of a pack- 
age for its loss;"° it is here an agent of government, and so, as it 
seems, protected from the consequences of its acts. But a mail 
contractor will be liable for the negligence of the carrier whom 
he employs.“ Once an official engages a private servant to per- 
form a task, the ordinary rules of principal and agent are said 
to apply."* Certain mystic words are here, as elsewhere, the vital 
point in the evasion of law. 

Such facts converge towards an argument first stated in a dis- 
tinct form by Paley. “Sovereignty,” he says,"* “may be termed 
absolute, omnipotent, uncontrollable, arbitrary, despotic, and is 
alike so in all countries.” Certainly the forms of government 
could in no two countries remain more substantially distinct than 
those of England and the United States; yet, in each, the attri- 
butes of sovereign power admit no differentiation. What mitiga- 
tion there is of a rule hard alike in intent and execution is the 
mitigation of the sovereign’s generosity; that is to say, a mitiga- 
tion which stops short where the Treasury becomes concerned. 
For this theory of an auto-limitation of the sovereign’s power has 
in fact nothing of value to contribute to our problems. The real 
need is the enforcement of responsibility, and that cannot be 
effected if the test is to be our success in convincing the sovereign 
power of its delinquencies. The fact is that here, as elsewhere, 
the democratic state bears upon itself the marks of its imperial 
origin. The essence of American sovereignty hardly differs, under 
this aspect, from the attributes of sovereignty as Bodin distin- 
guished them three centuries ago."4 What emerges, whether in 
England or in the United States, is the fact that an Austinian 
state is incompatible with the substance of democracy. For the 
latter implies responsibility by its very definition; and the Austin- 
ian system is, at bottom, simply a method by which the fallibility 
of men is concealed imposingly from the public view. 
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V 


The Anglo-American system exists in isolation; and it is, in a 
sense, the only one which has remained true to the logical condi- 
tions of its origin. In France and Germany a régime exists which, 
while in no sense antithetic, may be usefully contrasted with the 
more logical effort here discussed.“° No text, indeed, declares in 
France the responsibility of the state; such concession to the his- 
toric content of sovereign power is here, as elsewhere, deemed 
fundamental. But the courts have little by little been driven 
through circumstances to desert this rigidity, so that in the France 
of to-day the older notion of irresponsibility is no longer existent. 
The state, indeed, is in nowise liable for the consequence of its 
legislative acts; though the demand for compensation in cases 
where a state monopoly has been created are not without their 
interest. Nor must we miss the significance of ministerial protest 
against the easy thesis that the obligations of the state are liable 
to instant change by statute." 

What is perhaps more significant than the substance of the de- 
cisions is the manner in which this jurisprudence has been evolved.. 
We start, as in England, with an irresponsible state. Little by 
little a distinction is made between the acts of the state in its 
sovereign capacity, where irresponsibility remains, and in its non- 
sovereign aspect, where liability is assumed. But it has been in 
the last decade seen that such distinction is in fact untenable and 
that the test of liability must be sought in different fashion. While, 
therefore, the sovereignty of the state finds its historic emphasis 
within the chamber,”’ it is less and less insistent before the 
Council of State. And even within the Chamber suggestions of a 
notable kind have been made. It was M. Clemenceau who pro- 
posed statutory compensation for unlawful arrest;"* and a vote of 
credit for this purpose has been made in every budget since 1910. 





5 The literature of the responsibility of the state in France and Germany is now 
enormous. The two best treatises on the former country are those of Teissier and 
Tirard. On Germany the best general discussion is still that of Orro Mayer, 
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DES STAATES. 

16 Ducuit, LEs TRANSFORMATIONS DU Droit PUBLIC, 235-39 (a translation of this 
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7 Cf. my AUTHORITY IN THE MODERN STATE, Chap. V. 

18 DuGuIT, op. cit., 252. 
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Here, at least, is a clear admission that the sovereign state is a 
fallible thing. : 

But a more notable change even than this may be observed. 
The administration has become responsible for faults in the ex- 
ercise of its functions. There has been evolved, if the phrase 
may be permitted, a category of public torts where the state be- 
comes liable for the acts of its agents. And this is, in fact, no 
more than the admission of that realism which, in the Anglo- 
American system, has no opportunity for expression. For every 
state act is, in literal truth, the act of some official; and the vital 
need is simply the recognition that the acts of an agent involve 
the responsibility of his superior. Where the service of the state, 
that is to say, is badly performed in the sense that its operation 
prejudices the interest of a private citizen more especially than 
the interests of the mass of men, the exchequer should lie open for 
his relief. Obviously enough a responsibility stated in these terms 
becomes no more than equitable adjustment. If the state comes 
down into the market-place it must, as even American courts 
have observed," put off its robe of sovereignty and act like a 
human being. 

This modern development goes back to a distinguished jurist’s 
criticism of the Lepreux case in 1899. Lepreux was injured by 
the state-guard in the performance of its duties; and his plea for 
damages was rejected on the ground that it was an inadmissible 
attack on the sovereignty of the state. M. Hauriou argued that 
this was the coronation of injustice. He did not deny that there 
are cases where public policy demands irresponsibility; but he 
urged, in effect, that in the general business of daily administra- 
tion negligence ought, as with the relations of private citizens, to 
have its due consequence. The result of his argument was seen 
in the next few years. In the Grecco case, for example, though 
the plaintiff was unsuccessful, the ground of his failure was not 
the irresponsibility of the state, but the fact that he had not 
proved his claim of negligence.” It was thus admitted that the 
state was not infallible, and the way lay open to a striking devel- 
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opment. The Council of State was willing to insist upon damages 
for an unduly delayed appointment of a retired soldier to the civil 
service; it held the state responsible for the faulty construction of 
a canal. Most remarkable of all was perhaps the Pluchard case 
in which a civilian obtained damages for a fall occasioned by an 
involuntary collision with a policeman in pursuit of a thief. 
Nor has the evolution stopped there. It has become possible to 
overturn governmental ordinances — the analogue of the English 
provisional order; or, at least, to obtain special compensation 
where hardship in the application of the ordinance can be proved.™ 
What practically has been established is governmental responsi- 
bility where the administrative act is in genuine relation to the 
official’s duty. It is only where, as in the Morizot case,™ the 
official goes clearly outside his functions that the state repudiates . 
liability. 

No one will claim for this French evolution that it has been the 
result of a conscious effort to overthrow the traditional theory of 
sovereignty; on the contrary, its slow and hesitating development 
suggests the difficulties that have been encountered.“ But no 
French court will say again, as in the Blanco case,” that prob- 
lems of state are to be ruled by special considerations alien to the 
categories of private law. The real advantage, indeed, of the 
system is its refusal to recognize, within, at least, the existing 
limits of this evolution, any special privilege to the state. It 
judges the acts of authority by the recognized rules of ordinary 
justice. It asks, as it is surely right to ask, the same standard 
of conduct from a public official as would be expected from a 
private citizen. The method may have its disadvantages. There 
is undoubtedly a real benefit in the Anglo-American method of 
bringing the consequences of each act rigidly to bear upon the 
official responsible for it. Yet, as has been shown, this theory is 
far different from the application of the rule in practice; it does 
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not affect those upon whom the cloak of sovereignty is thrown; and 
it offers no prospect of any full relief to the person who has been © 
prejudiced. These evils, at least, the French method avoids. It con- 
ceives of the state as ultimately no more than the greatest of public 
utilities, and it insists that, like a public utility in private hands, it 
shall act at its peril. In an age where government service has been 
so vastly extended, the merit of that concept is unquestionable. 

It may, of course, be argued that such an attitude is only pos- 
sible in the special environment of French administrative law. 
That system is, as Professor Dicey has taught us in his classical 
analysis,!* essentially a system of executive justice, basically in- 
compatible with the ideals of Anglo-American law. Yet there are 
many answers possible to that attitude. French administrative. 
law may be in the hands of executive officials; but no one who has 
watched its administration can urge a bias towards the adminis- 
tration on the part of the Council of State.% Nor, if the fear 
remain, need we insist upon the rigid outlines of the French 
inheritance. The Prussian system of administrative law is admin- 
istered by special courts, and it has won high praise from distin- 
guished authority.” If it be true that the pressure of executive 
business makes continuous recourse to the ordinary courts im- 
possible, the establishment of such tribunals may be the necessary 
and concomitant safeguard of private liberty; and Mr. Barker has 
pointed out that in the English umpires and referees we have the 
foundation upon which an adequate system can be erected.™! 
Certain at least it is that in no other way than some such develop- 
ment can we prevent the annihilation of that sturdy legalism 
which was the real condition of Anglo-Saxon freedom. 


VI 


“Tt is a wholesome sight,” said Maitland in a famous sentence,’ 
“to see ‘the Crown’ sued and answering for its torts.” We per- 





28 LAW OF THE CONSTITUTION, 8 ed., 324-401. 
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haps too little realize how much of historic fiction there is in the 
theory of the English state. Certainly there have been moments 
in its early development when it almost seemed as though the 
great maxim respondeat superior would apply to official persons; 
for in documents no less substantial than statutes the germ of 
official responsibility is to be found. But the doctrine seems to 
climb no higher than the sheriff or escheator, and it is in Council 
or Parliament that the greater men make what answer they deem 
fit. And, as Maitland said, we should not expect to find the 
medieval King a responsible officer simply because he was every 
inch a man. When theory develops it was thus too late. The 
wholesome sight is beyond our vision. The state is still the King; 
and if an occasional judge, more deeply seeing or blunier than the 
rest, tells us that our cases in fact concern not the state or the 
Crown but the government, a phrase used obiter is not strong 
enough to point the obvious moral.’ 

Yet obvious it is; and if, for a moment, we move from law to 
its philosophy the groundwork of our difficulties will be clear 
enough. We are struggling to apply to a situation that is at each 
moment changing conceptions that have about them the special 
fragrance of the Counter-Reformation. It is then that the abso- 
lute and irresponsible state is born, and it is absolute and irre- 
sponsible from the basic necessity of safeguarding its rights against 
the Roman challenge.“* But the attributes are convenient, es- 
pecially when they are in actual fact exercised by government. 
For then, as now, in the normal process of daily life what we in 
general fail to see is that acts of state are governmental acts 
which command the assent of the mass of men. The classic theory 
of sovereignty is unfitted to such a situation. The fundamental 
characteristic of political evolution is the notion of responsibility. 
If our King fails to suit us we behead or replace him; if our min- 
istry loses its hold, the result is registered in the ballot-boxes. But 
the categories of law have obstinately and needlessly resisted such 
transformation. The government has for the most part kept the 
realm of administration beclouded by high notions of prerogative. 





83 STATUTE OF WESTMINSTER II, 13 Epw. I, St. I, chap. 2, §3 (1285); ARTICULL 
Super CarTAs, § 18. 

14 3 COLLECTED PAPERS, 247. 

#88 Mersey Docks v. Gibbs, L. R. 1 H. L. 93, 111, per Blackburn, J. 

86 Cf. my AUTHORITY IN THE MODERN STATE, 22 f. 
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What is here argued is the simple thesis that this is legally un- 
necessary and morally inadequate. It is legally unnecessary be- 
cause, in fact, no sovereignty, however conceived, is weakened by 
living the life of the law. It is morally inadequate because it 
exalts authority over justice. 

It would not persist but for the use of antiquarian termi- 
nology. The Crown is a noble hieroglyphic; and it is not in the 
Law Courts that effort will be made to penetrate the meaning of 
its patent symbolism. Crown in fact means government, and 
government means those innumerable officials who collect our 
taxes and grant us patents and inspect our drains. They are 
human: beings with the money-bags of the state behind them. 
They are fallible beings because they are human, and if they do 
wrong it is in truth no other derogation than the admission of 
their‘ human fallibility to force responsibility upon the treasury 
of their principal. To avoid that issue results not merely in in- 
justice. It makes of authority a category apart from the life that 
same authority insists the state itself must live. By its sanctifi- 
cation of authority it pays false tribute to an outworn philos- 
ophy. “Whatever the reasons for establishing government,” said 
James Mill,’ “the very same are reasons for establishing se- 
curities.” It is this absence of safeguards that makes inadequate 
the legal theory our courts to-day apply. Nor has it even the 
merit of consistency; for the needs of administration have neces- 
sitated governmental division into parts that may or may not 
be sovereign or irresponsible without regard to logic. The cause 
of this moral anachronism may be imbedded in history; but we 
must not make the fatal error of confounding antiquity with ex- 
perience. We live in a new world, and a new theory of the state 
is necessary to its adequate operation. The head and center of 
practical, as of speculative effort, must be the translation of the 
facts of life into the theories of law. The effort to this end is 
slowly coming; but we have not yet taken to heart the burden of 
its teaching. The ghost of old Rome, as in Hobbe’s masterpiece 
of phrase, still sits in triumph upon ruins we might fashion anew 


into an empire. 
Harold J. Laski. 


HARVARD UNIVERSITY. 





187 Essays reprinted from the Encyclopedia Britannica, 5. 
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MARRIAGE BY PROXY AND THE CONFLICT 
OF LAWS 


I 


HE question whether a marriage may be celebrated by proxy 
has been of very little practical importance in modern times. 
So far as England and America are concerned no mention is made 
of marriage by proxy in the books of the nineteenth and twentieth 
centuries. The only discussion of the subject in the English 
language that has come to the notice of the writer is found in Swin- 
burne’s ‘“‘ Law of Espousals”’ which was first published in the latter 
part of the seventeenth century.' The continental writers also, who 
are more inclined to discuss problems of a purely theoretical nature 
have paid little attention to the subject in recent times. The 
legislation of the present war, however, has given to the subject 
renewed importance, for in three of the continental countries — 
Belgium, France, and Italy — marriage by proxy has been expressly 
sanctioned by law. The presence of so many American soldiers 
abroad naturally raises the question whether they may contract a 
marriage by proxy either by virtue of the American law or by virtue 
of the law of the country in which they may happen to be for the 
time being. Before an answer can be given to these questions the 
subject of marriage by proxy must be considered both from the 
standpoint of the internal law of the principal countries concerned 
and from the viewpoint of the American rules relating to the conflict 
of laws. 
That marriage by proxy was allowed in the late Roman law and 
in the Canon Law is an established fact. Pomponius says: *® 


“‘Mulierem absenti per litteras eius vel per nuntium posse nubere placet, 
si in domum eius deduceretur: eam vero quae abesset ex litteris vel nuntio 





1 The first edition appeared in 1686, the second in 1711. 

2 2 v. SCHERER, HANDBUCH DES KIRCHENRECHTS (page 192) gives the following bibli- 
ography: ArrENS, DE NUPTIIS, QUAE PER PROCURATOREM CONTRAHUNTUR, Traj. 1841; 
Kutschker, E.R. 4, 321-46; Lupewic, DE MATRIMONIO PRINCIPIS PER PROCURATORES, 
1736; MULLER, DE MATRIMONIO ABSENTIUM, 1740; SANCHEZ, DE SANCTO MATRIMONII 
SACRAMENTO DisPuTATIONUM Tomi Tres, LII, Disp. 11; ScHéprer, De Marri- 
MONIO PER SUBSTITUTUM CONTRACTO, 1709. 

3 Dicest, XXIII, 2, 5. 
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suo duci a marito non posse: deductione enim opus esse in mariti, non in 
uxoris domum, quasi in domicilium matrimonii.” 

According to this passage a man who was away from home might 
marry a woman by letter or messenger, but marriage could not be 
contracted in this manner by a woman who was absent from the 
man’s place of residence. The reason for this difference between 
the man and the woman resulted from the requirement of the 
Roman law that the wife be led to the husband’s home (deductio in 
domum mariti). Marriage was considered in the late Roman law as 
based solely upon the agreement of the parties to take each other 
from that moment as husband and wife.* This consent might be 
expressed, with the reservation above made, by letter or by agent 
(per nuntium vel epistulam) as in all ordinary consensual contracts. 

The Canon Law accepted as its fundamental doctrine the princi- 
ple that consensus facit nuptias. Gratian ° insisted that there was 
no marriage unless the agreement of the parties to take each other 
as husband and wife was followed by cohabitation, but this require- 
ment did not prevail. Peter Lombard, professor at the University 
of Paris, and later ordained bishop, suggested a distinction in this 
regard between sponsalia de praesenti and sponsalia per verba de 
futuro, requiring cohabitation only for the validity of the latter. 
Through the influence of Alexander III the church accepted this 
distinction toward the end of the twelfth and at the beginning of 
the thirteenth centuries. Parties declaring in words of the present 
tense that they take each other from that moment as husband and 
wife were regarded as legally married.’ The only difference between 
a marriage that was consummated through cohabitation and one 
that was not so consummated was that the latter might be dis- 
solved by entering religion and was subject to the papal power of 
dispensation.® 

From the earliest times the church had insisted that the parties 
should exchange matrimonial consents in face of the church and 
should get their union blessed by the church, but a failure to observe 





4 NUPTIAS ENIM NON CONCUBITUS, SED CONSENSUS FACIT, D. 35, 1, 15; D. 50, 17, 30. 

5 y Esmern, LE MArtaGE EN Droit CANONIQUE, 109; 1 Howarp, History OF 
MATRIMONIAL INSTITUTIONS, 336. 

6  EsMEIN, supra, 127. 

7 1 HOWARD, supra, 337; 3 BOEHMER, Jus ECCLESIASTICUM PROTESTANTUM, 3 ed., 
BK. 4, Tit. 1, No. 13. 

8 2 PoLLocK AND MAITLAND, History oF ENGLIsH Law, 368; 1 ESMEIN, supra, 130. 
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these requirements did not render the marriage void.? At the 
Lateran Council of 1215 Pope Innocent III extended for the whole 
Western Christendom the requirement of the publication of banns. 
A marriage with banns had certain legal advantages over a marriage 
without banns; but the formless, unblessed marriage was neverthe- 
less valid.” 

Innocent III accepted the Roman view that the marriage con- 
tract, being based upon the present consent of the parties, might 
be entered into by messenger." Some of the canonists, following 
the example of the Roman law, maintained that only the man 
should be permitted to marry in this manner,” but it was felt that 
the same rule should apply to both parties.“ Others contended 
that a marriage contract was different from an ordinary con- 
sensual contract, the expression of consent being of such far reach- 
ing consequences that it should be expressed in person instead of 
by proxy. This objection was met by the technical argument that 
a procurator represented the person of his principal and that the 
latter could pronounce the words through the procurator’s mouth, 
as it were.’* This view triumphed and found expression in the 
following decretal of Boniface VIII:* 


“‘Procurator non aliter censetur idoneus ad matrimonium contrahendum, 
quam si ad hoc mandatum habuerit speciale. Et quamvis alias is, qui con- 
stituitur ad negotia procurator, alium dare possit: in hoc tamen casu, 
propter magnum quod ex facto tam arduo posset periculum imminere, non 
poterit deputare alium, nisi hoc eidem specialiter sit commissum. Sane st 
procurator, antequam contraxerit, a domino fuerit revocatus, contractum 
postmodum matrimonium ab eodem, licet tam ipse quam ea, cum qua con- 
traxerit, revocationem huiusmodi penitus ignorarent, nullius moments 
exsistit, quum illius consensus defecerit, sine quo firmitatem habere ne- 
quevit.”” 





® 1 EsMEIN, supra, 96. 

10 2 POLLOCK AND MAITLAND, supra, 369; BROUWER, DE JuRE ConnusrouM, Bk. 1, 
Chap. 24, No. 19; FRIEDBERG, RECHT DER EHESCHLIESSUNG, 314; RICHTER, LEHRBUCH 
DES KATHOLISCHEN UND EVANGELISCHEN KIRCHENRECHTS, 1126, 1194; 2 v. SCHERER, 
HANDBUCH DES KIRCHENRECHTS, 163-64; WALTER, LEHRBUCH DES KIRCHENRECHTS, 
572-73.- 

1 y EsMEIN, supra, 169-70. 

2 Berardus would follow the Roman law on account of the weakness of the sex. 
3 BERARDUS, COMMENTARIA IN JuS EcCLESIASTICUM UNIVERSUM, 156. 

13 HosTIENSIS, SUMMA AuREA, Lip. III, DE Spons. ET MATRIMONITIS, Col. 1236, No. 7. 

14 y Esmein, supra, 171. 

% Sext. (LIBER SEXTUS DECRETALIUM), I, 19, 9. 
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Since the Council of Trent (1563) matrimonial consents must 
be exchanged according to the Canon Law before a priest and at 
least two witnesses. Otherwise the marriage is invalid. There 
appears to have been at first considerable dispute among the 
canonists on the point whether this new requirement affected the 
rules of the Canon Law relating to marriage by proxy. Some 
argued that the priest and the witnesses were to identify the parties 
and ascertain their intention to marry and that this necessitated 
the presence of both parties. This contention was rejected, it being 
held that the main object of the provision of the Council of Trent 
was to give publicity to the marriage, to bring the fact of marriage 
to the notice of the church.” Thereupon some maintained that 
the power of attorney must be executed in the presence of a priest 
and two witnesses, but this view also did not prevail.!” The result 
was that even in those countries in which the Council of Trent was 
accepted a marriage conforming to the requirements of this Council 
might be entered into by proxy upon the same conditions, so far 
as the proxy is concerned, as before.'® 

The decretal above quoted requires that the mandate or power of 
attorney be special and that it has not been revoked before the 
celebration of the marriage. It mentions also the fact that in the 


absence of an express authorization the proxy shall have no power 
of substitution. No special form is prescribed for the power of 
attorney, so that a mere oral authorization would be sufficient.” 
The agent may be either a man or woman, no distinction being 
made between the sexes.”! 

The provisions of the Canon Law relating to marriage have 





16 5 FERRARIS, PROMPTA BIBLIOTHECA CANONICA, JuRIDICA, Etc., MATRIMONIUM, 
Articulus I, No. 34. 

17 SANCHEZ, DE SANcTO MatTrimontr SACRAMENTO DispuTATIONUM TomI TRES, 
Disputatro, 11, No. 23. 

18 CARRIERE, DE MATRIMONIO, §4. See also FRIEDBERG, LEHRBUCH DES KIRCHEN- 
RECHTS, 490; RICHTER, 1133; 2 V. SCHERER, Supra, 192; v. SCHULTE, LEHRBUCH DES 
KATHOLISCHEN UND EVANGELISCHEN KIRCHENRECHTS, § 159; VAN EsPEN, Jus ECCLESI- 
ASTICUM UNIVERSUM, Pt. 2, § 1, Tit. 12, No. 10. 

The canonists advise parties marrying by proxy to exchange matrimonial consents 
in person later. SANCHEZ, supra, No. 31, note. 

19 As regards ordinary contracts the continental rule of agency allows the agent to 
bind the principal notwithstanding a revocation of the agent’s authority if the contract 
was entered into before the agent knew of the revocation. 

20 2v. SCHERER, supra, 192. 

21 SANCHEZ, supra, No. 15. 





MARRIAGE BY PROXY AND THE CONFLICT OF LAWS 477 


generally been superseded on the continent to-day by civil marriage 
acts whose object it is, as their name indicates, to make marriage 
a purely civil institution. These acts aim to give due publicity to 
the proposed marriage and to make certain, so far as possible, that 
the marriage is the voluntary and deliberative act of the parties. 
Marriage by proxy obviously violates the objects of these acts, for 
there can be no certainty at the time of the marriage that the 
power of attorney was not given under circumstances constituting 
fraud, mistake or duress, or that it was not revoked prior to the 
celebration of the marriage. 

The Code Napoléon does not prohibit marriage by proxy in 
express terms. Article 75 of the Code requires the_officer of the 
civil status, however, to read to the parties the different documents 
required by law respecting their civil status and the Code pro- 
visions dealing with the mutual rights and duties of husband and 
wife. This requirement would be purposeless if the parties were 
not present in person. The framers of the Code * without doubt 
intended to prohibit marriage by proxy and the provisions of the 
Code are so understood to-day.“ The French writers maintain 
that in the absence of an express provision in the Code declaring a 
marriage by proxy void a marriage so celebrated before an officer 
of the civil status must be deemed valid.“ The Court of Bastia has 
taken the contrary view.” 





2 At a meeting of the Council of State the first consul stated without being con- 
tradicted by any one “‘/e mariage n’ a plus lieu qu’ entre personnes présentes.” 2 Locré, 
LEGISLATION CIVILE, COMMERCIALE ET CRIMINELLE, 365. 

The ancient law of France allowed marriage by proxy. This was still the law at the 
time of Pothier. 6 Potuter, OEUVRES, 3 ed., No. 367. 

% 7 AuBRY & Rav, Cours DE Droit Crvit Francais, 5 ed., § 466; 2 Baupry 
LACANTINERIE & HovugueEs-FourcaDE, TRAITE THEORIQUE ET PRATIQUE DE Droit 
Crvm. Drs PERSONNES, Vol. 2, No. 1597; 1 BEUDANT, Cours DE Droit Civit FRAN¢AIS, 
No. 222; 1 DEMANTE, Cours ANALYTIQUE DE CopE Civit, 3 ed., 357; 3 DEMOLOMBE, 
Cours pE Cope Napotfon, No. 210; 1 Duranton, Cours DE Droit FRAN¢AIS 
SUIVANT LE CopE Crvit, No. 287; Fuzrer-HermMan, Copes Annotés, Cope Civi1, 
Art. 36, Nos. 2 ef seg.; Art. 75, No. 5; Gtasson, Du CoNSENTEMENT DES Epoux AU 
MariacE, No. 108; 1 Huc, COMMENTAIRE THEORIQUE ET PRATIQUE DU CoDE CIvIL, 
No. 345; 2 LAURENT, PRINCIPES DE Droit Crvit Francais, No. 427; 1 MARCADE, 
EXPLICATION THEORIQUE ET PRATIQUE DU CopE Napot£on, No. 231. Contra, MERLIN, 
REPERTOIRE, MARIAGE, Sec. 4, § 1, Art. 1, QuEsT. 4; 1 TouLtreR, Drort Crvit FRAN- 
cats, No. 574. 

2% 7 AUBRY & RAU, supra, § 467; 3 DEMOLOMBE, supra, No. 210; GLASSON, supra, 
No. 109; 2 LAURENT, supra, No. 485. 

% Basti, April 2, 1849, D. 49, 2, 80; S. 49, 2, 338. 
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In Belgium the Code Napoléon is law, so that the situation is the 
same as in France. The Belgian writers agree with the French 
that a marriage celebrated contrary to the implied prohibition of 
the Code would be valid.” 

Under the modern law of Italy marriage by proxy is prohibited 
except with respect to the King and members of the royal family.”’ 

A marriage cannot be celebrated in Germany by proxy since the 
law of February 6, 1875, section 52 of that law requiring the per- 
sonal presence of both parties.” A reservation is made in favor of 
the ruling families and the princely House of Hohenzollern.”” The 
present Civil Code made no change in the law.” 

In Austria the parties may marry by proxy with the consent of 
the government. The person with whom the marriage is to take 
place must be mentioned in the power of attorney. A marriage 
celebrated without “such special power of attorney” is void. Some 
of the Austrian writers maintain that the word “such” does not 
refer to the governmental consent and that the absence of such 
consent does not render the marriage invalid.** Whether the 
power of attorney must be in writing is doubtful.* 





2% ENCYCLOPEDIE DE Droit Civit BELGE, 1 CopE Civit, Art. 36, No. 1, Art. 75, 
No. 6; 2 LAURENT, supra, No. 427; 1 Tutry, Cours DE Droit Civit, No. 265. 

27 See Foscutnt, I Motrvi DEL Copice CIVILE DEL REGNO D'ITALIA, 171; 1 Bor- 
SARI, COMMENTARIO DE Copice [Crvite ITALIANO, § 254; 1 CATTANEO, It CopiIcE 
Civite ITaLiaNo ANNOTATO, 82. 

28 REICHSGESETZBLATT, 1875, 23. So formerly in Prussia, A. L. R. Pt. 2, Tit. 1, 
§ 167; 3 DERNBURG, PREUSSISCHES PRIVATRECHT, 4 ed., 37. 

29 § 72 of above law. The same reservation is contained in Arts. 32, 46, INTRO- 
puctory Law, Crvit Cope. 

80 A motion made before the second Code Commission to allow marriage by proxy 
when the bridegroom was in a non-European state was rejected. The need of such an 
exception did not appear sufficiently great, especially in view of the fact that since the 
law of May 4, 1870, Germans may marry abroad before a diplomatic or consular officer. 
5 PROTOKOLLE, 51 ef seg.; 2 ENDEMANN, LEHRBUCH DES BURGERLICHEN REcuts, 8 and 
9 ed., Pt. 2, 83; 4 PLanckx, BURcERLICHES GESETZBUCH, 3 ed., 4; 4 STAUDINGER, 
KoOMMENTAR ZUM BURGERLICHEN GESETZBUCHE, 7 and 8 ed., 66. 

81 Article 76, Civil Code. The consent will be given only if sufficient reasons appear. 
1 NrppEL, ERLAUTERUNG DES ALLGEMEINEN BURGERLICHEN GESETZBUCHS DER OESTER- 
REICHISCHEN MONARCHIE, 336. 

% y DoLtmner, HANDBUCH DES IN OESTERREICH GELTENDEN EHERECHTS, 308,. 
311-12; § STAtin, ZEITSCHRIFT FUR KIRCHENRECHT, 158; 1 STUBENRAUCH, CoM- 
MENTAR ZUM OESTERREICHISCHEN ALLGEMEINEN BURGERLICHEN GESETZBUCHE, 7 ed., 
178. Contra, v. KIRCHSTETTER, COMMENTAR ZUM OESTERREICHISCHEN ALLGEMEINEN 
BURGERLICHEN GESETZBUCHE, 5 ed., 88. 

83 y STUBENRAUCH, supra, 77. 





MARRIAGE BY PROXY AND THE CONFLICT OF LAWS 479 


Belgium, France, and Italy have authorized marriage by proxy 
again during the present war. The Belgian law of May 30, 1916, 
provides that “during the duration of the war either or both of the 
parties may appear before the officer of the civil status either in 
person or by a special and authentic power of attorney.”™ Ac- 
cording to Masson,* the law was passed for the benefit of Belgian 
soldiers residing abroad. The wording of the law gives it a general 
application. 

The French law of April 4, 1915, authorized soldiers and sailors 
with the colors to marry for grave reasons by proxy with the per- 
mission of the minister of justice and of the minister of war or the 
minister of the navy. A circular of the minister of justice of April 8, 
1915, defines more fully the object of the law and the particular 
steps to be followed.*” 

Soldiers and sailors, employees of the Army and Navy, and per- 
sons in the service of the Army and Navy, were authorized in Italy 
to marry by proxy by a decree of June 24, 1915.** 





34 Masson, La LEGISLATION DE GUERRE, London, 1917, 146. 

% Tbid., 145. 

3% DuveRGIER, La LécisLaTiIon CoMPLETE DES Lots, Erc., 1915, 113. 

The law of August 19, 1915, has extended the benefit of the law of April 4 to French 
prisoners of war in Germany. CLUNET, 1916, 864. 

37 DUVERGIER, supra, 1915, 119, 120. 

As grave reasons the following are specified: (1) the existence of illegitimate chil- 
dren; (2) pregnancy; (3) imminent death of either party; (4) promise to marry before 
mobilization and service in a place dangerous to life. 

The proxy must be at least twenty-one years of age and be of the male sex. He must 
not be a relative within the prohibited degrees of relationship, nor have been convicted 
of crime. 

The power of attorney must be executed in accordance with the law of June 8, 1893, 
relating to acts of persons in the army. 

For a criticism of the above provisions see Albert Wahl, “ Mariage par Procuration,” 
REVUE TRIMESTRIELLE DE Droit CIvIL, 1915, 5. 

38 67 La LEGGE (Supplemento Legislativo), Col. 511; CLUNET, 1917, 1172. 

The power of attorney must be special and under penalty of nullity must indicate 
(1) the first and last name of the person giving the proxy; (2) the age and the place of 
birth of himself and of the person with whom he contemplates matrimony; (3) if he isa 
soldier, his rank and the regiment to which he belongs. The power of attorney must 
be executed in the presence of two witnesses, in conformity with article 2 of the decree 
of May 23, 1915. The marriage is valid notwithstanding a defect in the power of 
attorney at the expiration of six months after the husband has left the military service. 
67 La LeccE (Supplemento Legislative), Col. 511; CLUNET, 1917, 1172. 

An agreement was entered into between the French and Italian governments ac- 
cording to which Italian soldiers may get married by proxy in France under the con- 
ditions prescribed by the Italian decree of June 24, 1915, and by way of reciprocity 





480 HARVARD LAW REVIEW 


As for England, marriage by proxy is incompatible with the 
modern marriage acts.** The marriage act of 1898 prescribes that 
the parties must say in the presence of the registrar or authorized 
person and of the witnesses, ‘‘I call upon these persons here present 
to witness that I, AB, do take thee, CD, to be my lawful wedded 
wife [or husband],” or in lieu thereof the following words: “I, AB, 
do take thee, CD, to be my wedded wife [or husband].” These 
provisions evidently contemplate the personal presence of the par- 
ties and thus preclude the possibility of marrying by proxy. 

With respect to this country the matter is not free from difficulty. 
In some of the states, in which the common-law marriage is no 
longer recognized, the statutes manifestly require the personal 
presence of the parties. In other states the statutes are not so 
clear. In the great majority of states the common-law marriage is 
still valid, notwithstanding modern statutes relating to the solem- 
nization of marriage.“” Is not marriage by proxy valid in these 
states? The answer will depend in the first place upon the question 
whether marriage by proxy was recognized by the English law at 
the time our colonies were settled. On this point there can be little 
doubt. We need not inquire here whether the general Canon Law 
had force in England proprio vigore before the time of the Reforma- 
tion or whether it required acceptance by the King’s Ecclesiastical 
Law.“ As regards marriage by proxy we have the clearest proof 
that the Canon Law was so accepted in England, for we find 
in Lyndwood’s Provinciale, written in 1430, which contains the 
accepted constitutions of the Church of England the following: @ 


“Contractibus matrimonialibus qui non solum possunt fieri utraque parte 
presente, sed altera absente ut videlicet contrahatur matrimonium per 
procuratorem, sicut legitur et notatur de procuratione c. ulti. li. vi et in hoc 
casu requiritur mandatum speciale ut ibi dicitur: nec potest talis procurator 
alium substituere, ut ibi dicitur. Absque speciali mandato et si revocetur 
mandatum talis procuratoris etiam ipso ignorante re integra non tenebit 





French soldiers may be married by proxy before the proper Italian officer of the civil 
status upon compliance with the provisions of the French law of April 4, 1915. See 
note of Minister of Justice, CLUNET, 1917, 1171. 

39 MARRIAGE ACT, 1836, 6 & 7 WILL. IV, c. 85, § 20; MARRIAGE ACT, 1898, 61 & 62 
Vict., c. 58, § 6. 

40 The states are enumerated in L. R. A. 1915E, 19-20; ANN. Cas. 1912D, 598 ff. 

4 In regard to this question see Maitland, ‘‘Canon Law in England,” 11 Enc. Hist. 
REv., 446; OGLE, THE CANON LAW IN MEDIEVAL ENGLAND, London, 1912- 

@ Bretton-Hopyl edition, 1505. Fol. CXLVIII. 
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contractus ut ibi dicitur. Ratio est quia deficit consensus mandantis et sic 
videtur quod ubicunque actus gesti per procuratorem debet adesse verus 
consensus Domini pro substantia actus non est necesse quod revocatio 
transeat in notitiam procuratoris.” 






sai Ba a eB as 


The English law thus adopted the provisions of the Canon Law 
relative to marriage by proxy. No change was made in this respect 
by the Reformation. In the reign of Henry VIII the clergy was 
prohibited from enacting constitutions and ordinances without 
the King’s consent, but the existing Canon Law was continued in 
force.* A revision of the Canon Law by a commission of thirty- 
two members was contemplated by that statute but this revision 
was never consummated. Mary the Catholic “ repealed the above 
law but it was reénacted under Elizabeth.” The statute of Henry 
VIII has remained the basis of English ecclesiastical law except in 
so far as the latter may have been changed by special legislation. 

That marriage by proxy was a part of the English law until the 
eighteenth century would appear from Swinburne’s treatise on 
Espousals in which he says: ” 



















“Not only such Persons as be present, but those Persons also which 
are absent may contract Spousals or Matrimony together. So did Isaac 
and Rebecca, as it appears in the Sacred Scriptures. Betwixt them that 
be absent, Spousals or Matrimony may be contracted three manner of 
-ways; that is to say, by Mediation of their Proctors, or of Messengers, or 
of Letters; provided nevertheless in every of those Cases, that the Parties 
have some notice or intelligence the one of the other, at hand by Fame 
or Report; for unto those who be utterly unknown to us, we cannot 
yield our Consent, (without the which it is impossible to contract Matri- 
mony or Spousals) no more than it is possible for us to love them, of 
whom we have never heard.” 












— 









Swinburne thereupon enters upon a lengthy explanation of the 
subject, as regards the sufficiency of the power of attorney, the 
words to be used by the proxy, ef cetera. 





on SC AISI TE TO OPE ACD 









® 25 HEN. VIII, c. 19. The statute contains the following provision: “That such 
canons, constitutions, ordinances, and synodals provincial being already made, which 
be not contrariant or repugnant to the laws, statutes and customs of this realm, nor 
to the damage or hurt of the King’s prerogative royal, shall now still be used and 
executed, as they were afore the making of this act, till such time as they be viewed, 
searched, or otherwise ordered or determined by the said two and thirty persons, or 
the more part of them, according to the tenor, form and effect of this present act.” 
“1&2 PH.& M.,c. 8. ) 
® ; Etiz.,c. 1. 4 SWINBURNE, ESPOUSALS, 2 ed., 162. 
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Did marriage by proxy become a part of the common law of this 
country? In the absence of decisions on the point no absolutely 
certain answer can be given to this question. In favor of the valid- 
ity of marriage by proxy the following may be said. The American 
colonies are deemed to have brought with them the English law of 
marriage, so far as it was adapted to their environment. They 
accepted the then prevailing view that a marriage de praesenit 
without a religious ceremony constituted a perfect marriage, al- 
though the English House of Lords has since declared in the famous 
case of Regina v. Millis “" that this has never been the English law. 
That such consent might be expressed by an agent was admitted 
by the Roman law, by the Canon Law, and, according to Swin- 
burne, by the English law as late as the eighteenth century. If 
marriage by proxy did not become law in this country it must have 
been because it did not suit our conditions. A comparison of the 
conditions in England and in the American colonies would lead to 
the conclusion, however, that during our colonial days there existed 
stronger reasons for the recognition of marriage by proxy in this 
country than ever existed in England. Many a colonist must have 
left his sweetheart behind when he first ventured over seas. Others, 
without being engaged, must have desired, after becoming estab- 
lished in this country, to marry someone whom they had known in 
their native land. A trip to the old country for that purpose was 
long and costly. Unless marriage could be celebrated abroad by 
proxy the woman would be compelled to go to the man in a strange 
land and cross the seas unmarried. Marriage by proxy would 
enable the woman to become the man’s wife before leaving her 
home. 

Marriages by proxy have doubtless taken place in this country, 
but no record thereof can be found in the decisions of the courts. 
That there are serious objections to marriage by proxy is appar- 
ent. The uncertainty in regard to the legal existence of such a 

10 CL. & F., 534 (1844). That the decision of the House of Lords is historically 
unsound, see 2 POLLOCK AND MAITLAND, supra, 367 et seq.; BisHoP, MARRIAGE AND 
Divorce, 5 ed., § 276 et seg.; FRIEDBERG, LEHRBUCH DES KIRCHENRECHTS, 309 ¢éf Seq.; 


Howarb, supra, 316. 
Marriage based upon mere present consent came histotically to an end in England 





- through Lord Hardwick’s Act of 1753, 26 Gro. II, c. 33. Hammack, THE MARRIAGE 


Law oF ENGLAND, 2 ed., 13. 
“8 According to a newspaper report a man in Chicago married recently a woman in 


Egypt by proxy. 
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marriage arising from the fact that the power of attorney is revoc- 
able and may have been revoked without knowledge of the other 
party or the proxy prior to the celebration of the marriage would 
suggest of itself the expediency of prohibiting such a marriage. 
In view of the fact, however, that marriage by proxy was per- 
missible in England until the eighteenth century and has been 
recognized in all countries so long as marriage rested upon mere 
consent, it must be regarded as valid in those states in which the 
common-law marriage still exists. Should this view be taken by 
the courts it would follow logically that marriage might be con- 
tracted in such a state by proxy, although neither of the parties 
was present when the consents were exchanged by the proxies. 


II 


Turning from the internal law of marriage to marriage by proxy 
in its international aspects, it is apparent that the question relates 
to the formalities or to the mode in which the marriage must be 
celebrated. According to the generally accepted view a marriage 
is valid as regards the mode of celebration if it conforms to the law 
of the place of celebration.’ In nearly all of the countries, includ- 
ing the United States, the rule lex loci celebrationis has a mandatory 
character, so that a marriage not celebrated in accordance with its 
provisions is void.” In Italy the marriage is valid if it satisfies as 
regards form either the law of the place of celebration or the na- 
tional law of the parties." Germany recognizes the same prin- 
ciple except that marriages celebrated in Germany must con- 





4 Belgium: Brussels, May 29, 1852, Pas. 52, 2, 237. England: Kent v. Burgess, 11 
Sim. 361 (1840); Butler v. Freeman, Ambl. 303 (1756); Dicey, Conriict or Laws, 
2 ed., rule 172; WESTLAKE, PRIVATE INTERNATIONAL Law, 5 ed., 60. France: App. 
Paris, Dec. 18, 1837, S. 38, 2, 113; Trib. Civ. Seine, July 27, 1897, CLUNET, 1897, 1029. 
United States: See note 57 L. R. A., 155-59; Story, Conriict or Laws, 8 ed., 216; 
1 WHarTON, ConFLICT OF Laws, 3 ed., 366 et seg. 

The rule is applied in England and in this country although there has been an eva- 
sion of the local law. Compton ». Bearcroft, cited in Middleton v. Janverin, 2 Hagg. 
C. R. 444, note; Simonin v. Mallac, Sw. & Tr. 67 (1860). See also Medway v. Needham, 
16 Mass. 157 (1819); Sturgis v. Sturgis, 51 Ore. 10, 93 Pac. 696 (1908); State ». Hand, 
87 Neb. 189, 126 N. W. 1002 (1910); Leefield v. Leefield, 85 Ore. 287, 166 Pac. 953 
(1917). Contra, Cunningham v. Cunningham, 206 N. Y. 341, 99 N. E. 845 (1912). 

50 Buzzati, L’AUTORITA DELLE LEGGI STRANIERE RELATIVE ALLA FORMA DEGLI 
Arti Crv11i, 187 et seq. 

81 Article 9, Preliminary Dispositions, Crvm Cope. 
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form in respect of the mode of celebration to the German law of 
marriage.™ 

From the’ standpoint of the conflict of laws of the United States 
the law of the place of celebration will decide, therefore, whether a 
marriage by proxy is valid. If the lex loci celebrationis allows this 
mode of celebration it will determine not only all the special ques- 
tions relating to the power of attorney but also the formalities 
applicable to marriage in general. This law would decide, for 
example, whether the power of attorney must be in writing, whether 
the government consent to such marriage is necessary, and the 
effect of a failure to obtain such consent. It will control the ques- 
tion whether a mere consent to take each other from the present 
moment as husband and wife is sufficient to constitute the parties 
husband and wife, or whether they must be joined in marriage by 
some official before witnesses and after the publication of banns, etc. 

Marriage by proxy is possible under certain conditions in Austria, 
Belgium, France, and Italy, but it is evident that the legislation 
relating to marriage by proxy operates only as a waiver of the re- 
quirement of personal presence. In all other respects the local 
provisions relating to the celebration of marriage must be observed. 
These provisions are far more stringent than those prescribed by 
the statutes governing the marriage ceremony in this country. 
The ceremony itself can be performed only by an officer of the civil 
status, and one of the parties must be domiciled in the place where 
the marriage is to be celebrated or have lived there for a specified 
period of time. The parties must also submit various certificates 
relating to birth, parental consent, publication of banns, etc., be- 
fore the marriage can be performed.” For an American it is very 
difficult, if not impossible, to satisfy these requirements. We have 
no registers of the civil status in this country; hence no official 
birth certificates as required by the foreign law can be obtained. 
Where no birth certificates can be presented the foreign law, it is 
true, provides a method for proving the time of birth, but such 





8% Article 13, Introductory Law, Crvmt Copg; 5 PLANCK, BURGERLICHES GESETZ- 
BUCH, 3 ed., 50. 

53 Belgium, Crvit Cong, Art. 74; France, Art. 4 of Law of June 21, 1907, repealing 
Art. 74, Crvit CopE, DUVERGIER, 1907, 287; Italy, Art. 93, Crvrt Cope. 

54 Belgium, Crvit Cong, Arts. 63 ef seg., and Law of December 26, 1891. France, 
Crvit Cong, Arts. 63 ef seg., and Law of June 21, 1907; DuvERGIER, 1907, 287; 
Italy, Crviz Cong, Art. 79. 
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method is frequently of no avail to Americans. For example, 
Article 70 of the French Civil Code authorizes an acte de notoriété 
as a substitute for a birth certificate, but this involves a proceeding 
before a French court in which the facts relating to birth and 
parentage must be proved by seven witnesses.” In Italy the par- 
ties must be competent to marry each other not only under the 
national law but also according to the Italian law. The capa- 
city to marry according to the foreign law must be proved by 
an official certificate. As there is no American official who is 
authorized by law to execute such a certificate * an American can 





55 The practical impossibility of satisfying these requirements has led in France to 
an arrangement between the Department of Justice and the American Embassy under 
which courts will accept a certificate based upon affidavits by an American attorney 
whose competency is certified by the American Embassy, setting forth the circum- 
stances of birth. See KELLy, THE FrRENcH LAw oF MARRIAGE, MARRIAGE CONTRACTS 
AND Divorce, 2 ed., 63. 

6 Article 102, Civil Code; App. Ancona, March 12, 1884, Foro Italiano, 1884, 1, 
574- 

Article 102 of the Civil Code reads as follows: “‘A foreigner’s capacity to contract 
matrimony is governed by the law of the country to which he belongs. 

“The foreigner is also subject to the impediments mentioned in Sec. 2, Chap. I, of 
the present title (Arts. 55 et seg.).” 

Among the text-writers there is the greatest dispute concerning the meaning of 
Article 102. Most of them maintain that the foreigner must comply with the law of 
his own country and that of Italy. Emilio Bianchi, “Studi di Diritto Internazionale 
Privato,” 10 Arcutvio GIURIDICO, 433; 9 DE Fiirppis, Corso Compteto pi Drritto 
CIVILE ITALIANO CoMPARATO, 185-86; 1 Lomonaco, Ist1TUZIONI DI Drritto CIvILE 
ITALIANO, 316; 7 PaciFici-Mazzonlt, IsTITUZIONI DI DiritTo CIVILE ITALIANO, 3 ed., 
83; 1 Riccr, Corso pi Drritro CIvILE, 2 ed., No. 260. But see 5 Brancut, Corso D1 
Cop1ce CIviLE ITALIANO, 828; 1 BorsARI, COMMENTARIO DEL CopIcE CIVILE ITALIANO, 
382; Esperson, In Principio pt NAZIONALITA APPLICATO ALLE RELAZIONI CIVILI 
INTERNAZIONALI, 77-78. 

According to some writers there is no general test,‘but each provision must be ex- 
amined with a view of ascertaining whether it affects the public policy of Italy or only 
the private interests of the contracting parties. 2 Fior1, Drrirro INTERNAZIONALE 
PrivaTo, 3 ed., Nos. 533-34; 2 GALDI, COMMENTARIO Di CopIcE CIVILE, 597. 

57 A marriage by an American was annulled in Italy a few years ago on the ground 
that the American consular agent who had executed such a certificate was not author- 
ized by American law to do so. Tris. Civ. DE RomE, June 19, 1911, REVUE DE Droit 
INTERNATIONAL PRIVE, 1912, 493. 

Continental countries regard the parental consent as relating to capacity and not 
to the formalities of marriage. App. Besancon, January 4, 1888, D. 89, 2, 69; App. 
Florence, August 7, 1907, LA LEGGE, 1907, 2230; A. G. Celle, January 15, 1870, 24 
SEUFFERT’S ArcHIV, 1. The consent of parents was formerly regarded in France as 
relating to the formalities of the marriage. See decision of Parliament of Paris of 
June 26, 1634, given by 1 BoUHIER, OBSERVATIONS SUR LA CoUTUME.DU Ducuf DE 
Bourcocne, Chap. 28, 774. 
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marry in Italy only if his capacity has been established in an 
Italian court.®® 

An American, whether he be a soldier or a civilian, who can meet 
the above requirements will generally be able to be married in per- 
son, so that the foreign legislation on the subject of marriage by 
proxy is not likely to have great practical importance so far as the 
United States are concerned. 

It is possible, of course, that an American soldier, while he was a 
prisoner in Germany or Austria, may have desired to marry by 
proxy a young lady to whom he had become engaged in Belgium, 
France, or Italy. Such a marriage could not take place in Germany 
because the German law does not recognize marriage by proxy. 
If the American’ were a prisoner in Austria the marriage could be 
celebrated there only with the permission of the government, and it 
is most improbable that such a consent could be obtained. Could 
the marriage be performed at the place of the residence of the 
fiancée in Belgium, France, or Italy? As the Belgian law of May 30, 
1916, appears to have a general application it would seem as if such 
a marriage could be celebrated in Belgium. In regard to France 
and Italy there is doubt. The legislation of these countries applies 
to persons connected with the Army or Navy, and the question is 


whether it refers exclusively to the national Army and Navy. In 
the opinion of Professor Wahl ** the French legislation applies also 
to the Army and Navy of the Allies. If this view is correct the 





88 Article 75, Crvit CopE; 5 BIANCHI, supra, 833; 1 Lomonaco, Drritto CIviLE 
ITALIANO, 319. 

Such a proceeding may be instituted upon a declaration from an American consul 
that the American authorities do not execute such certificates of capacity. Buzzati, 
Le Droit INTERNATIONAL PRIVE D’APRES LES CONVENTIONS DE LA Haye I, LE 
MARIAGE, 279. 

A certificate of capacity according to the national law was formerly required in 
France by a circular of the Minister of Justice of March 14, 1831 (see S. 36, 2, 342) but 
this requirement is no longer in force. According to a note of the Minister of Justice 
of August 1, 1911, the French officer of the civil status can no longer require of for- 
eigners proof of their capacity to marry according to their national law. SuRviLLe & 
Artuuys, Dror INTERNATIONAL Privé, 6 ed., 373. Under the former requirement 
it had become the settled practice in France to accept as a substitute for such certifi- 
cate the opinion of an American attorney whose competency was certified by the 
American Embassy, that according to the law of the state to which the party belonged 
parental consent and the publication of banns were not required. KELLY, supra, 
57-63. 

59 Wahl, “Mariage par Procuration,” REVUE TRIMESTRIELLE DE Droit Crvit, 
1915, 15. 
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American prisoner in Germany could marry his fiancée in France, 
provided the French legislation is applicable to American soldiers 
and sailors who are prisoners in foreign countries.” 

Marriage by proxy, so far as American soldiers are concerned, 
would have a more practical bearing as regards marriages celebrated 
in this country. Many American soldiers must have been ordered 
abroad on such short notice that they were unable to get married 
before leaving. Suppose that one of these soldiers, feeling that the 
war might continue several years, should have asked a friend to 
act as his proxy in this country and that the marriage consents had 
been exchanged in his behalf with his fiancée in the state in which 
she lived. If the common-law marriage still existed in that state 
such marriage would probably be valid, as has been shown above. 
If the common-law marriage is not authorized in the state of her 
residence she might go to a neighboring state where it still exists 
and exchange marriage consents there with her fiancé’s proxy. 
Such a marriage, if valid where celebrated, would be recognized by 
the other states of this country under the ordinary rules governing 
the conflict of laws. Even the courts of the home state whose latv 
has been evaded would probably recognize the validity of the mar- 
riage. American courts have gone to the very extreme in sustain- 
ing marriages on grounds of policy, notwithstanding an evasion of 
the domestic law. As regards legal prohibitions to marry there is a 
conflict of view on the question, but there appear to be no modern 
cases in England or the United States which have refused to recog- 
nize, on the ground that there has been an evasion of the domestic 
law, a marriage validly celebrated in accordance with the law of 
the state where the marriage took place, where the difference in 
the law concerned merely matters of form. Inasmuch as the ques- 
tion whether a marriage may be entered into by proxy relates clearly 
to the formalities, a marriage so celebrated in conformity with the 
local law will be recognized, notwithstanding any evasion of the 
law of the state in which the parties were domiciled.“ A logical 





60 The provisions of the law of April 4, 1915, were extended, with respect to French 
prisoners in Germany, by the Law of August 19, 1915. CLUNET, 1916, 864. 

1 Upon the reasoning of the court in Freeman’s Appeal, 68 Conn. 533, 37 Atl. 420 
(1897), it might be argued that inasmuch as marriage by proxy is prohibited in the 
state in which the power of attorney was given the power of attorney itself is void, so 
that no marriage can be entered into anywhere by virtue of that power of attorney. 
The conclusion of the court in the above case as regards the validity of the power of 
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application of the principle would enable the parties to get married 
in a state authorizing marriage by proxy without going there them- 
selves, both parties being represented by proxies.” 

Ernest G. Lorenzen. 


New Haven, Conn. 





attorney is, however, obviously erroneous, and there is no likelihood that any court 
would follow it with respect to marriage by proxy. 

® As this article was going through the press, the Judge Advocate General ren- 
dered an opinion in which he held that soldiers abroad might marry their sweethearts 
in the United States through interchanging a marriage contract by mail, provided that 
such marriage does not contravene state statutes, and that this method might prop- 
erly be facilitated by the military authorities in France. 
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UPSET PRICES IN CORPORATE REORGANIZATION 


HE uncertainties, delay, and heavy expense involved in cor- 
porate reorganization, particularly where dissension arises 
among the security holders, would seem to indicate a defect in our 
law of corporations. The right of the majority of the stockholders 
of a corporation to control the corporate policy is, obviously, one 
of the salient reasons for the wide adoption of the corporate form 
in business; yet, conveniences of financing have brought about a 
change in the organization of corporations to which the law has 
not yet adjusted itself. The theory of the law is that the owner- 
ship of a corporation is vested in its stockholders; the truth is that 
to-day the substantial ownership of most large corporations, par- 
ticularly public, service corporations, because of the lower cost of 
financing through the sale of bonds, is held not by the stockholders 
but by the bondholders. Most public utility bonds, as well as the 
secured obligations of many private corporations, are issued with- 
out any intent of being repaid; the money obtained therefrom is 
considered part of the capital invested.! Bondholders, unlike 
stockholders, stand in the position of tenants in common; in theory 
the consent of all the bondholders, not merely of a majority, is re- 
quired before any action can be taken. So, whenever a corpora- 
tion encounters difficulties, and the control of the corporation 
passes out of the hands of the stockholders, whose equity in the 
property has faded away, into the hands of the owners of the 
property, the bondholders, there is no convenient or facile proce- 
dure — no means of majority control — whereby the interests of 
the bondholders, or of other creditors, can be adjusted. Hence 
the confusion and litigation which accompanies a hostile reor- 
ganization. 
Indeed, a corporate reorganization is looked upon commonly as 
a catastrophe; few recognize it as a natural phase of corporate 
growth. It has been estimated that fifty per cent of our Ameri- 
can corporations have passed through some form of reorganization 





1 See Wilds »v. St. Louis, etc. R., 7 N. E. 290, 293, 102 N. Y. 410 (1886). ° 
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in the last twenty years.” Corporate reorganizations, of course, are 
usually caused by insolvency; but not infrequently a sound enter- 
prise, earning an adequate return, will be hampered by an unsound 
financial structure involving excessive fixed charges, such as bond 
interest; or again, the difficulty of refunding a matured bonded 
indebtedness during a time of financial stringency, or the urgent 
need of additional capital for improvements, or the weight of an 
unfunded debt, will make a reorganization necessary. Reorganiza- 
tion, in brief, must be viewed as a normal phase of corporate life; 
the frequency of reorganizations makes it necessary for the law to 
provide a facile procedure; and the basis of such procedure must 
be fair majority control. It is the purpose of the writer to indicate 
how this right of the majority to control during corporate re- 
organizations, under the guidance of the court, can be conven- 
iently secured without the violation of any constitutional rights, 
thus removing many of the present uncertainties, and much of the 
delay and cost of corporate reorganizations; and also to show how 
the authorities, throughout the various phases of corporate re- 
organization, are slowly recognizing this right of fair majority 
control. 


I 


The English procedure of “Arrangements” — such is the apt 
term used — approaches closely the desired procedure. The control 
of the majority over the minority, during the reorganization of 
public service corporations, is fully established by Act of Parlia- 
ment. Formerly an Act was passed for each reorganization, and 
that is the practice in Canada to-day; * a general statute in Eng- 
land,* however, provides for all such situations, leaving it to the 
courts to pass upon the fairness of the reorganization plan instead 
of Parliament itself. Lord Cairns has tersely described the pur- 
pose of this act as follows: 


2 United States District Judge Hough, of the Southern District of New York, as 
quoted by Paul D. Cravath in “Reorganization of Corporations,” STETsON, LYNDE, 
et al., Some LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND REG- 
ULATION, 154. 

3 Canada Southern Ry. v. Gebhard, 109 U. S. 527, 534 (1883). See Jones v. Canada, 
etc. Ry., 46 U. C.Q. B. 250, 261 (1881), where Osler, J., said, in discussing such statutes, 
“ |. . Legislation of this kind, of which, be it said, our books are full.” See also, 
Jones, CoRPORATE Bonps AND MortcacEs, 3 ed., § 617. 

4 Railway Companies Act, 1867, 30 & 31 Vict. c. 127. 
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“Hitherto such companies, if they desired to raise further capital to 
meet their engagements, have been forced to go to Parliament for a 
special Act, enabling them to offer such advantages by way of prefer- 
ence or priority to persons furnishing new capital as would lead to its 
being obtained. And Parliament, in dealing with such applications, has 
been in the habit of considering how far the arrangements proposed as 
to such new capital were assented to or dissented from by those who 
might be considered as the proprietors of the existing capital of the 
company, either as shareholders or bondholders. The object of the 
present Act . . . appears to be to dispense with a special application 
to Parliament of the kind I have described, and to give a Parliamentary 
sanction to a scheme filed in the Court of Chancery, and confirmed by 
that Court, and assented to by certain majorities of shareholders and of 
holders of debentures and securities ejusdem generis.” ® *. 


Under the English Act, the directors of a corporation in diffi- 
culty file a scheme of arrangement with the Chancery Division of 
the High Court. The filing of the scheme gives the court juris- 
diction to enjoin actions against the Company. The assent in 
writing of three-fourths in value of any class of security holders, 
other than common stockholders, binds the minority members of 
each class; in the case of common stockholders the assent of the 
corporation at a special meeting is sufficient. The court ascer- 
tains whether a majority in each class has assented, and whether 
the scheme is fair and just to all concerned; if the court approves, 
the scheme is enrolled and becomes effective as an Act of Parlia- 
ment.® After enrollment no appeal is possible, although the court 
may in its discretion delay enrollment to allow an appeal.’ Similar 
procedure is provided for in the case of most private corporations 
under the Companies Acts.® 

An English debenture upon a railroad’s properties, or upon the 
property of any public utility, differs, it is true, from the ordinary 
American bond issue in that the rights of the security holders are 
limited solely to the returns ® from the property after the fashion 





5 Cambrian Railways Company’s Scheme, L. R. 3 Ch. App. 278, 294 (1868). 

6 Railway Companies Act, 1867, 30 & 31, Vict. c. 127, §§ 6-22. See also 2 Linp- 
LEY ON CoMPANIES, 6 ed., 1261; HAmILTON’s Company Law, 3 ed., 525. 

7 Devon & Somerset Ry. Co., L. R. 6 Eq. Cas. 615 (1868). 

8 Companies Act, § 120, 8 Edw. 7, c. 69. See also Hamitton’s Company Law, 
3 ed., 527. 

® Bowen »v. Brecon, etc. Ry., L. R. 3 Eq. Cas. 541, 547 (1867). 
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of a “Welsh Mortgage” or the “‘vivium vadium” of Lord Coke; 
but that does not affect a comparison with the English procedure 
of “arrangements.” The public utility, under a debenture, to 
use the often-quoted phrase of the English courts, is viewed ‘‘as a 
fruit-bearing tree, the produce of which is the fund dedicated by 
the contract to secure and pay the debt;”™ or, as the English 
courts also state it, the “living and going concern thus created by 
the Legislature must not, under a contract pledging it, as security, 
be destroyed, broken up, or annihilated.” * In brief, a debenture 
holder cannot destroy the usefulness of the property to the public 
in order to get payment of his obligation. This same rule applies 
in America. A public utility is charged with an obligation to the 
public; its property is dedicated to the public use, and the owner 
thereof, or the holder of any lien thereon, cannot so change the 
nature or condition of the property as to interfere with the public’s 
rights.% Thus in substance there is no difference between an 
American bond or an English debenture, and the situation in each 
case during reorganization is comparable. 

The method of “Arrangements” in force in England, thus 
recognizes the two fundamental necessities of all reorganizations: 


first, a means of forcing the minority to abide by a plan of reor- 
ganization acceptable to the majority; second, a method of de- 





10 See 4 Kent. Com., 6 ed., 137. 

11 Lord Cairns in Gardner ». London, Chatham & Dover Ry. Co., L. R. 2 Ch. App. . 
Cas. 201, 217 (1867). See also Marshall ». South Staffordshire, etc. Co., [1895] L. R. 
2 Ch. D. 36. 

1 Gardner v. London, Chatham & Dover Ry. Co., supra. 

13 Munn ». Illinois, 94 U. S. 113, p. 126 (1876). The question as to whether or not 
one voluntarily engaging in a public service can voluntarily withdraw on due notice 
to the public is not entirely settled in America. In Munn ». Illinois at page 126 this 
right to withdraw was recognized; see also Weems Steamboat Co. v. Peoples Co., 214 
U. S. 345, 356 (1909). Yet, as a practical question, a utility, needed by the public 
will not be allowed to cease serving the public, and this rule now insisted upon by 
State Regulatory Bodies probably will be finally accepted by the courts. Moreover, 
a utility must give adequate service; a partial withdrawal resulting in inadequate 
service or a temporary cessation of service will not be allowed. San Antonio St. 
Ry. Co. ». Texas, 90 Tex. 520, 39 S. W. 926 (1897). The public has an established 
right in every reorganization, Central Trust Co. ». Missouri K. & T. Ry. Co., 246 
Fed. 154, 156 (1917); and, even assuming that the bondholders could acquire the 
ownership of a property and completely terminate its continuance in the public serv- 
ice, yet they could not by reason of their position as creditors or owners, impair its 
usefulness so long as it continued in the public service. Thus the powers and security 
of holders of American public utility bonds is actually no greater than that of holders 
of English debentures despite frequent assertions to the contrary. 
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termining, preferably by the decree of the Chancellor, that the 
plan is not fraudulent or unduly oppressive as to minority in- 
terests. In America, although such procedure would not be a 
violation of the due process clause of the Federal Constitution, as 
to the rights of the minority, since it can be viewed as a form of 
bankruptcy or insolvency procedure, nevertheless, the contract 
rights of the minority would be impaired. The Supreme Court of 
the United States has so viewed the English procedure: 


“Unless, as is the case in the States of the United States, the passage 
of laws impairing the obligation of contracts is forbidden, we see no 
good reason why such provision may not be made in respect to existing 
as well as prospective obligations. The nature of securities of this class 
is such that the right of legislative supervision for the good of all, unless 
restrained by some constitutional prohibition, seems almost necessarily 
to form one of their ingredients, and when insolvency is threatened, 
and the interests of the public as well as creditors, are imperilled by the 
financial embarrassments of the corporation, a reasonable ‘scheme or 
arrangement’ may, in our opinion, as well be legalized as an ordinary 
‘composition in bankruptcy.’ ” “4 

Because of this constitutional difficulty, reorganizations in 
America require a foreclosure sale under the mortgage or trust 
deed securing the bonds. Thus the procedure adopted unfortu- 
nately is that of the winding up of a business, or a complete change 
of ownership — a flat contradiction of the real purpose of a re- 
organization, which is simply an “arrangement” whereby a new 
financial structure can be established.* Such a foreclosure sale, 
in short, is a device rather than a fact. A new purchaser with 
sufficient means to buy the property outright and pay off the bond- 
holders practically never appears; the old security holders must be 
the purchasers under the foreclosure. sale. Consent decrees are 
entered by the court if all the bondholders reach an agreement; 
and, as will be pointed out later, the courts, recognizing such con- 
sent decrees of sale to be merely devices to facilitate reorganiza- 
tion, rather than the adjudication of rights, do not hesitate to set 
aside such decrees, often with startling results. For convenience, 
outstanding bonds may be paid to the master under the foreclosure 


4 Canada Southern Ry. Co. v. Gebhard, 109 U. S. 527, 535 (1883). 
15 Canada Southern Ry. Co. v. Gebhard, supra. See 4 Cook oN CORPORATIONS, 


7 ed., § 889, pp. 3496, 3498. 
16 Investment Registry Limited v. Chicago & M. E. R. Co., 212 Fed. 594, 609 (1913). 
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sale as part of the purchase price. “It is not deemed proper and 
necessary to require purchasers to put up cash with one hand to 
take it down with the other,” ?” as one court has said. And in 
such sales, the vital and controlling feature, although this has 
not yet been recognized to be the fact, is the tendency of the courts 
to fix an upset price as a minimum at which the property can be 
bought in by the majority bondholders so that the minority may 
not receive a sum less than the value of their bonds.!* Our courts, 
particularly the lower federal courts, have adopted this proce- 
dure because they felt that the theory of a public sale under fore- 
closure was unsound, and that there would be no competitive 
bidding. Therefore they desired to protect the minority from 
being despoiled by the majority who could “chill the sale,” '® 
a. e. bid the property in for a pittance and give the minority bond- 
holders nothing. 

But the American courts have gone much too far in this solici- 
tude for the interests of the minority. The fixing of an upset 
price to protect minority bondholders means the intervention of 
the court at the controlling moment of a reorganization with the 
purpose, or result, of defeating the control of the majority. If the 
plan of reorganization is approved by the majority of the security- 
holders of all classes; if it appears fair and just to the court after 
full hearing of the.contentions of the minority; and if the plan be 
open to the dissenting bondholders on an equality with the ma- 
jority, the court should refuse to fix an upset price, or should fix a 
purely nominal price, disregarding the value of the property, and 
solely in order to take care of the mechanics of determining the 
value of the bonds of the majority turned in to the master as pay- 
ment for the property. Thus the majority could force the minor- 
ity to accept their plan of reorganization by buying the property 
up for an insignificant sum, and offering the minority the alterna- 
tive of taking virtually nothing in cash, or of taking new securi- 





17 Schuler v. Hassinger, 177 Fed. 119, 126 (1910). See also Easton ». German- 
American Bank, 127 U. S. 532, 539 (1888); Duncan v. Mobile, etc. R. R., 3 Woods 
(U. S.) 597; 8 Fed. Cas. 25, 27 (1879); Rumsey v. People’s Ry., 154 Mo. 215, 55 S. W. 
615, 626 (1899). 

18 See, as to the practical phases of the upset price, James Byrne, “ Foreclosure 
of Railroad Mortgages in the United States Courts,” in Stetson, LYNDE, e¢ al., SOME 
LEGAL PHasEs OF CORPORATE FINANCING, REORGANIZATION AND REGULATION, 141. 

19 See Jones, CoRPORATE Bonps AND MortGAGEs, 3 ed., § 618. 
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ties on an equality with the majority under the reorganization 
plan. The recognition of this right in the majority, and the re- 
fusal to fix an upset price, will make possible the same facile and 
expeditious procedure as is found under English “ Arrangements,” 
without unwise imitation of English methods and consequent 
violence to our American procedure, and also without the denial 
of any constitutional rights. 


II 


The Supreme Court of the United States *° has recognized the 
validity of a reorganization effected under this precise plan. 
Indeed, Chief Justice Waite, who wrote the opinion in the Shaw 
case, aS appears from his opinion in the Canada case, was an 
admirer of the English method of “Arrangements” and recog- 
nized fully the necessity of majority control in corporate reor- 
ganization. In this case the railroad company had issued two 
series of bonds; one for $3,500,000 secured by a mortgage on the 
uncompleted railroad; a second issue of $5,000,000 secured by a 
mortgage of its federal land grants. Upon the insolvency of the 
railroad company the trustees brought foreclosure proceedings; a 
committee representing the holders of $6,097,000 of the bonds 
bought in the property at the foreclosure sale for the nominal sum 
of $50,000 and incorporated in the decree confirming the sale a 
stipulation allowing all bondholders to participate on an equality 
in the reorganization by receiving stock in the new company. 
After confirmation of the sale, minority bondholders sought to set 
it aside; this the Supreme Court refused to do, saying by Chief 
Justice Waite: 


“To allow a small minority of bondholders representing a compara- 
tively insignificant amount of the mortgage debt, in the absence of any 
pretence even of fraud or unfairness, to defeat the wishes of such an over- 
whelming majority of those associated with them in the benefits of their 
common security, would be to ignore entirely the relation which bond- 
holders, secured by a railroad mortgage, bear to each other. Railroad 
mortgages are a peculiar class of securities. The trustee represents the 
mortgage, and in executing his trust may exercise his own discretion 
within the scope of his powers. If there are differences of opinion among 





20 Shaw »v. Railroad Co., 100 U. S. 605, 611 (1879). 
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the bondholders as to what their interests require, it is not improper 
that he should be governed by the voice of the majority, acting in good 
faith and without collusion, if what they ask is not inconsistent with 
the provisions of his trust.” 7! f 


The same court * considered a somewhat similar question some 
seven years later, and took an even more advanced view. Here 
the trustees under two mortgages on the same railroad property 
were following the desires of the majority of the bondholders 
under each mortgage in bringing about an immediate sale of the 
property so as to enable a reorganization to be carried out, and 
were seeking to have disputes, as to the priority of liens, postponed 
until after the foreclosure, and determined upon distribution of 
the proceeds of the sale. 

Chief Justice Waite said, in delivering the opinion of the court 
upholding the acts of the trustees: 


“As a rule the trustee of a railroad mortgage represents the bond- 
holders in all legal proceedings carried on by him affecting his trust to 
which they are not actually parties. There is here no evidence to show 
fraud or unfairness on the part of the trustees. The company is satis- 
fied with what they are doing, and so are all the bondholders under the 
Rawle mortgage and a majority of those under that to Devereux. As 
was said in Shaw v. Railroad Company, 100 U. S. 605, 612: ‘Railroad 
mortgages are a peculiar class of securities . . .’ Here the majority 
want an immediate sale. In this the trustees both agree, as does the rail- 
road company itself. There is no evidence whatever of a want of good 
faith in any one. The court below, having the practical workings of 
the receivership under its own eye, did not hesitate to say that ‘it is 


’ now entirely clear that the best interests of all parties concerned will be 


promoted by a speedy sale,’ and we see nothing to the contrary.” 


The Supreme Court of Errors of Connecticut * has followed 
these decisions of the Supreme Court. A minority bondholder 
sought to enjoin a foreclosure sale and reorganization from being 
carried out without his consent. The court trenchantly said of 
the plaintiff’s rights as a minority bondholder to insist upon the 
necessity of unanimous consent: 








21 Canada Southern R. Co. v. Gebhard, 109 U.S. 527, 532 (1883). 

® First National Bank v. Shedd, 121 U. S. 74, 86 (1886). 

% Gates ». Boston & N. Y. Air-Line R. Co., 53 Conn. 333, 342, 345, 5 Atl. 605, 
698, 7or (1885). 
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“In making this claim the plaintiff ignores, or subordinates to his 
own claim, both the private rights of his co-bondholders and public 
rights vested in trust in the state, while upon every true theory and 
exposition of his contract the rights of the public are superior to his 
private rights, and the rights and interests of his co-bondholders are, 
equally with his own to be protected by the law. The plaintiff’s argu- 
ment treats this matter as one of strict legal private right of an indi- 
vidual creditor against or to private property of an individual debtor, 
instead of a claim of exceptional character upon property of peculiar 
nature, in which private rights of others and the right of the public 
exist, which must be regarded and protected. . . . So, too, in relation 
to the other bondholders, it is manifest that each bondholder enters 
into contract relation with each and all of his co-bondholders. His 
right to appropriate the security in satisfaction of his bond in such law- 
ful manner as he may choose, is modified by the same existent right in 
every other holder. His absolute right of control is limited, not only by 
the express provisions of the bond and mortgage, but also, in great 
measure, by the peculiar nature and character of the security.” 


It is to be noted that all of these cases involved railroad com- 
panies, and that the public interest in an expeditious and sound re- 
organization was a moving cause with the court in recognizing the 
right of the majority to control. Indeed the courts have gone far 
in dealing with private contract rights where public utilities are 
concerned. The familiar doctrine of Fosdick v. Schall * that the 
public interest requires the court to displace the prior lien of bond- 
holders and give a preference to unsecured creditors who hold 
claims for “the current debts of a railroad company contracted 
in the ordinary course of its business, . . . to keep the railroad 
itself in condition to be used with reasonable safety for the trans- 
portation of persons and property” * needs no elaboration. Again, 

%4 99 U.S. 235, 249 (1878). It is interesting to note that the rather startling though 
sound doctrine of Fosdick ». Schall, with its seeming denial of bond-holders’ constitu- 
tional rights was established by Chief Justice Waite, who had so clear an insight into 
the realities of corporate reorganizations. In reaching the conclusion he did in Fos- 
dick v. Schall he laid stress upon the fact that the legal ‘rights of bond-holders among 
themselves had to be modified as appears from the following language: 

“Tt rarely happens that a foreclosure is carried through to the end without some 
concessions by some parties from their strict legal rights, in order to secure advantages 
that could not otherwise be attained, and which it is supposed will operate for the 
general good of all who are interested. This results almost as a matter of necessity 
from the peculiar circumstances which surround such litigation.” 


% Justice Harlan, in delivering the opinion of the court, in Southern Ry. Co. ». 
Carnegie Steel Co., 176 U. S. 257, 285 (1900). 
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the courts have held that the public interest involved in a railroad 
was such that the holders of conflicting liens arising from separate 
mortgages would not be allowed to tear the property apart so as 
to have separate sales of the constituent parts as they were strictly 
entitled to do.* This consideration of the public interest likewise 
demands a facile and direct method of reorganization by majority 
control. The public is concerned in not having a utility hobbled 
by a long receivership, and starved because of indiscriminate 
litigation between the owners, while a tremendous load of re- 
ceiver’s certificates accumulates, destroying, in substance, the bond- 
holders’ priorities; such conditions, obviously prevent the utility 
from giving efficient service. As Judge Hook said recently: 


‘Moreover, the public, though not a party to the record, has an in- 
terest in every railroad reorganization, accomplished by foreclosure, of 
which the court should take notice.” *” 


And if majority control should be observed in the reorganization 
of public utilities, because it is facile and time-saving, and avoids 
the wasting of property, it should be adopted for the same reasons 
in the case of the reorganization of private corporations. The in- 
terests of bondholders in private corporations — indeed of investors 
in corporate securities generally — would be furthered by a cer- 
tain and trustworthy procedure of corporate reorganization; such 
an improvement in the law would enhance the value of their 
securities. 

To be sure, the court should not draw a plan of reorganization 
for the parties; nor should it force bondholders to accept a plan 
which has not already been approved by a large majority. It 
should limit its activity primarily to protecting the majority in 
their right to control, and in ascertaining whether or not a proposed 
plan is fair to all concerned, and, in case of public utilities, to the 
public as well as to the majority and to the minority. Public in- 
terest, powerful though it is, cannot induce a court of equity to 
carry out a reorganization and consolidation itself by the issuance 
of receiver’s certificates although such a plan would greatly benefit 





% Farmers’ Loan & Trust Co. ». Cape Fear Ry. Co., 82 Fed. 344, 347 (1897), and 
on appeal to the Circuit Court of Appeals for the Fourth Circuit, 87 Fed. 392, 400 
(1898). Chicago D. & V. Ry. Co. v. Loewenthal, 93 Ill. 433, 450 (1879); Gibert 9. 
Washington City etc. Ry. Co., 33 Gratt. (Va.) 586, 609 (1880). 

*7 Central Trust Co. v. Missouri K. & T. Ry. Co., 246 Fed. 154, 156 (1917). 





UPSET PRICES IN CORPORATE REORGANIZATION 499 


the public.” In brief, the court during a reorganization must in- 
sure a convenient procedure to enforce contract-rights but should 
not make new contracts for the parties. 

The decisions of the Supreme Court in the Shaw case 7° and the 
Shedd case *° have not been followed by the lower federal courts, 
especially so far as the theory of these cases is concerned. In- 
deed, the doctrine of the necessity of fixing an upset price in re- 
organizations by way of foreclosure, is a doctrine built up solely 
by the lower federal courts; it has arisen out of an overwhelming 
solicitude for minority rights and a confusion as to the duties of 
the chancellor under a foreclosure sale. The reasons impelling 
this fixing of an upset price because of the court’s fear that the sale 
will be “‘chilled,” are aptly stated in a decision by the Circuit 
Court of Appeals for the Seventh Circuit; 


“ At execution sales and at foreclosure sales of ordinary farms or town 
lots, the general public may in fact be interested as intending bidders 
because of their separate financial ability to purchase. It was in the 
consideration of such sales that the ancient and familiar rule arose. 
But in modern times, when vast railroad and industrial enterprises are 
financed by selling millions of bonds payable to bearer through the 
world’s exchanges, a différent class of sales has appeared. Courts have 
had to recognize that separate individual ability is not equal to the pur- 
chase and rehabilitation of a broken-down railroad. ‘Reorganization’ 
has become familiar. This means, usually, that the equity of the stock- 
holders, if any ever existed in actual value, has vanished; that the prop- 
erty virtually belongs in equity to the bondholders; and that, if the 
bondholders will combine for the mutual protection of their equal in- 
terest, they will have a practical monopoly of the bidding. This last is 
so because, if all the bondholders are in the combination, it is utterly 
immaterial to them whether they bid the full amount of the decree or a 
sum that will pay only one cent on the dollar of their bonds; and there- 
fore, by creating that masterful situation, they can force any outside 
combination to offer the full amount of the decree without danger or 
expense to themselves. Most commonly the controversy over the sale 





28 Merchants’ Loan & Trust Co. v. Chicago Rys., 158 Fed. 927 (1907); Kneeland 
v. American Loan Co., 136 U. S. 89, 97; Lake, St. El. Ry. Co. », Ziegler, 99 Fed. 
114, 129 (1900). : 

29 Shaw v. Railroad Co., supra. 

30 First Nat. Bank v. Shedd, supra. 

31 But see decision by Justice Bradley as Circuit Justice in Duncan »v. Mobile & O. 
Ry. Co., 3 Woods (U. S.) 597, 8 Fed. Cas. 25, 26 (1879). 
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arises when there are nonassenting bondholders. When such a contro- 
versy is on, the chancellor in our opinion not only has the right but owes 
the duty of being vigilant to see, on the one hand, that a dissenter be 
not permitted to create a maneuvering value in his bonds by opposing 
confirmation, and, on the other, that the majority does not use its power, 
unique in sales of this class, to oppress a helpless minority. Mr. Justice 
Brewer in Ballentyne v. Smith, 205 U.S. 285, 27 Sup. Ct. 527, 51 L. Ed. 
803, said: 

“That a court of equity owes a duty to the creditors seeking its as- 
sistance in subjecting property to the payment of debts, to see that the 
property brings something like its true value in order that to the extent 
of that value the debts secured upon the property may be paid; that it 
owes to them something more than to merely take care that the forms of 
law are complied with, and that the purchaser is guilty of no fraudulent 
"= 


It is to be noted that the language from Ballentyne v. Smith ® 
quoted above, so often used by the lower federal courts to bolster 
up the doctrine of an upset price, is not in point. In that case there 
was no reorganization involved. A small electric railway issued 
bonds to the amount of $50,000 secured by a deed of trust; the 
property cost and was worth about $78,000. On the foreclosure it 
was bought for $1,000; the master and the lower court advised 
against the confirmation of the sale and the Supreme Court of the 
United States confirmed this finding. In such cases, where the 
wronged party who seeks the chancellor’s aid is either the mort- 
gagor, who complains that he will be despoiled of his equity in the 
property, and subjected in addition, to an unjust deficiency judg- 
ment, or the holder of an inferior lien, or an unsecured judgment 
creditor, who will be deprived of property rights thereby, the 
chancellor can well intervene.* But the situation is entirely 





% Investment Registry, Limited v. Chicago & M. E. Ry. Co., 212 Fed. 594, 609 
(1913). 

% 205 U.S. 285, 289 (1907). 

* In a case, where first mortgage bondholders are seeking to buy in the property 
under a foreclosure sale and to exclude junior bondholders who claim that the value 
of the property is such that they have a substantial equity, theoretically there would 
be a need of fixing a value for the properties or determining an upset price. But this 
situation is purely theoretical, and seems never to have arisen in the books. Since the 
first mortgage bondholders would not impair their rights by giving junior lien-holders 
“residuary claims to the property,” 7. e., third mortgage bonds, or common stock in 
the new corporation, they are almost always willing to do so to avoid litigation. Yet, 
if senior bondholders seek to exclude junior bondholders who have some equity in 
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different in the case of the usual foreclosure sale in aid of a reorgan- 
ization; there the mortgage debtor or holders of inferior liens, as 
a class, are not seeking the protection of the court. It is a con- 
fusion of ideas to assert that such a foreclosure sale, because of the 
lack of public bidding, requires the chancellor to become a party 
and safeguard the minority; a foreclosure sale is not a foreclosure 
sale at all but merely a left-handed device to effect a reorganization. 


“For it rarely happens in the United States that foreclosures of rail- 
way mortgages are anything else than the machinery by which arrange- 
ments between the creditors and other parties in interest are carried 
into effect, and a reorganization of the affairs of the corporation under 
a new name brought about.” ® 


Hence so long as the reorganization plan is fair and open to all 
parties, and the majority approves, the court should refuse to act. 

The vice of fixing an upset price is the power it gives the minority 
to harass the majority, to delay proceedings, and to attempt to 
set aside a sale after it has been held. It is this fear of an attack 
upon a sale that causes counsel for a reorganization committee 
often to request the fixing of an upset price. So soon as it is clear 
that the courts will not fix upset prices, or set aside sales, or en- 
join reorganization committees, or allow indiscriminate interven- 
tions, minority bondholders during a reorganization will demean 
themselves like minority stockholders. Only fraud or oppression 
— and concrete allegations and proofs not generalities ought to be 
required — should cause the chancellor to give heed to the minority. 
Indeed, the lower federal courts, instead of firmly establishing or 
denying the rights of a minority to have an upset price fixed, have 
hesitated and equivocated; the authorities are unsatisfactory; * 





the property, the plan of reorganization would not be a fair one and would lack the 
consent of a majority of all classes of bondholders; the court could well refuse to 
accept such a plan, and could threaten to fix an upset price. This threat and the cost 
of the litigation involved, as a practical matter, would force the senior lien-holders to 
reach an understanding with the junior lien-holders and thus the unsatisfactory guess- 
ing at a value on the property would be avoided. See Cook on CorPORATIONS, 7 ed., 
note 1, § 886, pp. 3465-66. 

35 Chief Justice Waite in Canada Southern Ry. Co. v. Gebhard, 109 U. S. 527, 
539 (1883). 

36 Tn the following cases an upset price has been fixed, or the right to have an upset 
price fixed, recognized. Blair v. St. Louis H. & K. Ry. Co., 25 Fed. 232, 233 (1885); Cen- 
tral Trust Co. of New York v. Washington County R. Co., 124 Fed. 813, 818 (1903); 
Investment Registry Limited v. Chicago & M. E. R. Co., 212 Fed. 594, 609 (1913); 
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there is needed an appreciation by the courts that foreclosure sales 
are merely arrangements which can be effected only by majority 
control under the guidance of the courts, and that the chancellor 
should not think primarily of minority rights and sorrows. And 
what is needed more than anything else is a vigorous hand by the 
courts in carrying out this policy. 

Indefensible as the fixing of an upset price is in principle, the 
practical difficulties involved constitute a greater objection. By 
what rule should this upset price be determined? The cases where 
an upset price has been fixed are few in number and in hopeless 
confusion. In one case the court capitalized the net earnings at 
four per cent; *’ this would result in an unusually high upset price. 
In another case the court fixed the upset price at the amount of 
the costs of litigation and outstanding receiver’s certificates; ** 
this result, of course, was of no_protection to the minority bond- 
holders. In another case a compromise figure was adopted, based 
upon the net earnings and the future bonding value of the prop- 
erties.2® Indeed, when one considers the confusion in the law of 





Equitable Trust Co. v. Western Pac. Ry. Co., 233 Fed. 335, 336 (1916); Rospigliosi 
v. New Orleans M. & C. R. Co., 237 Fed. 341, 344 (1916); Simon v. New Orleans T. 
& M. R. Co., 242 Fed. 62, 63 (1917). See also dissenting opinion of Justice Lurton 
in Northern Pac. Ry. Co. v. Boyd, 228 U. S. 482, 513 (1913); Cook, CorPoRATIONS, 
7 ed., § 849, note 2; SHorT, RarLway Bonps & MortcacEs (1897), § 792; JONEs, 
CorPoRATE Bonps AND MortGacEs, 3 ed., § 422. In none of these cases has the theory 
or necessity of fixing an upset price been considered without confusion with the case 
of a fraudulent sale where the mortgagors or unsecured, creditors complain because 
the price is too low. For a good example of this confusion see the discussion in SHort, 
Rattway Bonps, supra. In some of the cases the courts have felt the need of majority 
control, but were not called upon or were unwilling to enforce the rights of the majority 
in a practical way. See Simon v. New Orleans T. & M. R. Co., supra; Investment 
Registry v. Chicago & M. E. R. Co., supra, etc. In Fearon v. Bankers Trust Co., 238 
Fed. 83, 88 (1916), the Circuit Court of Appeals for the Third Circuit in refusing to 
set aside a sale said, “‘In view of these considerations — that the great majority of the 
bond-holders favor this sale; that all the bond-holders, whether in favor of the sale or 
objecting to it, will have an opportunity of sharing on equal terms in the reorganiza- 
tion — we are of the opinion that the court below committed no error.” In Lake St. 
EI. R. Co. v. Ziegler, 99 Fed. 114, 129 (1900), the court held that it would “lend all 
proper aid to a plan of reorganization which is fair and just”; in Conley ». Interna- 
tional Pump Co., 237 Fed. 286, 287 (1915), the court denied the right of the minority 
to oppose a foreclosure in vigorous terms. For language somewhat contra, see Hol- 
lister ». Stewart, 111 N. Y. 644, 19 N. E. 782, 790 (1889). 

87 Central Trust Co. v. Washington R. R., 124 Fed. 813, 818 (1903). 

38 Blair v. St. Louis H. & K. R. Co., 25 Fed. 232, 233 (1885). 

89 Equitable Trust Co. v. Western Pac. Ry., 233 Fed. 335, 336 (1916). 
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public utility valuation in rate and eminent domain cases, the 
costly and voluminous engineering appraisals necessary to ascer- 
tain the fair value of a plant, the extremely lengthy and technical 
hearings, the chances of fixing a fair upset price seem negligible. 
Even the earnings of the property are no guide. Aside from the 
fact that to capitalize the earnings in the case of a public utility 
is generally to argue in a circle, the earnings of an insolvent cor- 
poration, without adequate capital, are usually modified by so 
many circumstances — unusual expenses of receivership, tempo- 
rary difficulties and adversities, need of further expenditures to 
preserve the property — as to be of little aid. Again, it is not the 
fair value of the property that the court should seek; it is the fair 
value at a forced sale, for the bondholders as a class have brought 
about a foreclosure and the minority cannot in fairness force the 
majority to consider the sale other than a forced one. In short, 
the confusion of theories, the anomalous conditions, the heavy ex- 
pense and costly litigation involved in valuation proceedings, 
show clearly the reasons why the courts in attempting to fix an 
upset value have simply guessed wildly and reached some figure. 

Some minority bondholders of course seek to obstruct until 
they acquire a nuisance value and are bought out; others act in 
good faith and assert their right not to be forced to go into a re- 
organization of which they disapprove. They desire to get some 
of their money back and seek to place upon the majority bond- 
_ holders the obligation to repay them. Obviously this is unfair; if 
the minority desire cash they can receive their securities under 
the reorganization and sell them on the market. But.they have no 
right to insist that the majority should buy them out, directly or 
indirectly; or to obstruct the majority in conserving and protect- 
ing the common security. 


III 


The advantages of enforcing majority control by refusing to 
fix an upset price, are even more apparent in the case of a reor- 
ganization — indeed the usual reorganization — where there are 
conflicts between the liens of different classes of bonds. Frequently 
two or more public utility corporations, each of which has a mort- 
- gage outstanding on its separate property, is consolidated into a 
new company, upon the assets of which a new mortgage, and often 
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a third, is placed. The deeds of trust securing the underlying bond 
issues usually contain the conventional clause, mortgaging all the 
property thereafter acquired by the mortgaging corporations as 
additional security for the. bonds issued. The new corporation, 
from the proceeds of the new bonds issued by it, makes extensive 
replacements and improvements, and adds new lands or equip- 
ment to the plant or system. The underlying bondholders claim 
a first lien upon all of the property of the new corporation, includ- 
ing this after-acquired property, and often quarrel among them- 
selves as to their priorities thereto; the overlying bondholders 
assert that they hold a first lien upon all the after-acquired prop- 
erty. Thus a vexed legal and engineering question offers a high- 
road to fruitless litigation and delay. 

For, although the effect of a clause mortgaging after-acquired 
property is in its nature clear, the precise property covered thereby 
is often open to doubt. Where a mortgagor agrees to mortgage 
any property he may acquire after the date of the mortgage, a 
court of equity will specifically enforce this contract to mortgage, 
and will therefore, without any formal performance of the agree- 
ment to mortgage, create an equitable lien which attaches to the 
after-acquired property so soon as it comes into existence. But 
will equity enforce this agreement against the bondholders of the 
successor of the mortgaging corporation as to property acquired 
by this new corporation? At first glance, such a result would seem 
illogical; but the courts have gone to considerable lengths in hold- 
ing that this equitable lien attaches to property acquired by a 
succeeding corporation. The Supreme Court of the United States “ 
for example, has held that where the “A” railroad corporation 
surveyed the route for a railroad from Springfield, Illinois, to 
Chicago, constructing through the “X” construction company, a 
very small part of the road, and issued bonds, secured by a deed 
of trust containing an after-acquired clause, the lien of these bonds 
would attach to parts of the contemplated road built by the “B” 
corporation, the successor of “A” and also to other parts of the 
contemplated road built by the “C” corporation, successor of 
“B.” The decision is somewhat confused by mesne conveyances 





40 See WILLIsTON, SALES (1909), 168, also Samuel Williston, “Transfers of After- 
acquired Personal Property,” 19 Harv. L. REV. 557. 
4. Wade v. Chicago, Springfield & St. Louis R. R. Co., 149 U. S. 327, 341 (1893). 
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through the ““X” construction corporation, but the result and the 
reasoning give an unexpected scope to an after-acquired clause. 
So, too, the Supreme Court of Maine ® has held that bonds issued 
by the “A” railroad corporation, secured by a deed of trust con- 
taining an after-acquired clause, will prevail over the bond issue 
of the succeeding ‘‘B” corporation which built part of the road, 
and over the bond issue of the ‘“‘C”’ corporation, which succeeded 
the “A” and “B” corporations, even as to broad-gauge rolling 
stock purchased by the “C” corporation to be used after the 
narrow gauge “A” roadway had been replaced by a broad gauge 
line.* 

The problems arising from an after-acquired clause are often 
rendered well nigh insoluble when there is doubt if additions to 
and extensions of, the original property, are integral parts of the 
property as described in the underlying mortgage, or entirely new 
properties not within the contemplation of the after-acquired 
clause of the first mortgage. The decisive factor in such a situa- 
tion, in the case of a public utility, would seem to be the extent of 
the franchise of the original company. The intent of the parties 
to the mortgage as to the precise property to be covered by the 
after-acquired clause would, it seems, be determined by the obliga- 
tion of the mortgagor to extend its service under its franchise. The 
Supreme Court of the United States has been called upon to define 
the extent of a gas company’s franchise with considerable nicety.“ 
Unless this guide of the profession of service by the corporation is 
accepted, it would seem difficult to ascertain just what property, 
other than replacements, the parties to the mortgage intended to 
include in the effect of the after-acquired clause; in the case of a 
private corporation, obviously, this guide is lacking. Again, the 
doctrine of accession, where one company adds pipes or rails to 
the existing system of the old company, or the questions resulting 
from the erection of buildings or structures by the consolidated 

Hamlin v. Jerrard, 72 Me. 62, 68 (1881). ‘ 

4 This same rule was adopted in Nat. Bank of Wilmington & Brandywine ». Wil- 
mington Ry. Co., 81 Atl. 70, 73 (Delaware, 1911). See language apparently conira 
Hinchman ». Point Defiance Ry. Co., 14 Wash. 171, 44 Pac. 867,872 (1896). Seealso Pull- 
man’s Palace Car Co. v. Mo. Pac. Ry. Co., 115 U. S. 587, 594 (1885); Diggs v. Fidelity 
& Deposit Co., 112 Md. 50, 75 Atl. 517, 524 (1910); New York Security & Trust Co. ». 
Louisville Eastern & St. Louis Consol. R. Co., 102 Fed. 382, 393 (1900); Harris ». 


Youngstown Bridge Co., 90 Fed. 322, 332 (1898). 
“ Russell v. Sebastian, 233 U. S. 195, 208 (1914). 
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company on land or under franchises originally held by the mort- 
gaging company,” further complicate the situation. The uncer- 
tainty of the scope of an after-acquired clause, when the mortgag- 
ing company has transferred its assets, therefore, is the greatest 
limitation upon its effectiveness; yet, in the cases discussed before, 
the courts seem to have ignored that difficulty. 

The engineering problems involved in segregating a unified prop- 
erty so as to ascertain the extent of the conflicting liens, and the 
difficulty of tearing the property apart in order to give each class 
of lien-holders their strict rights —if equity will so do— can 
scarcely be exaggerated. The necessity of this has been recog- 
nized by the Supreme Court of the United States “ where the 
court held that this controversy as to priority of liens should be 
transferred from the property to the equitable fund received from 
the sale of the properties. Yet a new company, as a banking 
problem, cannot be organized effectively if its ownership is to be 
the subject of litigation. Such a question as this offers minority 
bondholders a chance to keep the property in litigation for years. 
The technical legal rights of dissenting overlying bondholders, if 
carefully examined, appear well-nigh unassailable. A reorganiza- 
tion plan, establishing a compromise delimitation of the extent of 
each mortgage lien, approved by the majority of the bondholders 
of each class, could always be forced upon the minority if the 
court refused to fix an upset price. A minority bondholder would 
not be inclined to litigate over the apportionment of an equitable 
fund if that fund be so small as to make his share insignificant. 
He would prefer to abide by the reorganization plan. And since 
it is difficult to conceive of any constitutional right in a minority 
bondholder to have an upset price fixed, and since he can share 
with the majority on an equal footing, such procedure would be a 
happy means of preventing litigation, and thereby facilitating a 
reorganization. Otherwise, if a minority bondholder has a right to 
have an adequate upset price fixed, he can insist upon having the 
property for which the price is to be fixed ascertained, and that 
means a heyday of litigation. 





45 See Toledo, Delphos & Burlington R. R. Co. v. Hamilton, 134 U. S. 296, 297 


(1890). 
46 First National Bank of Cleveland v. Shedd, 121 U. S. 74, 85 (1887). 
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IV 


In what is perhaps the most vexed and unsatisfactory phase of 
corporate reorganization — the participation of stockholders of 
the insolvent corporation in the reorganization— the theory 
of majority control seems to offer the only solution. The most 
pressing problem confronting a reorganization committee is, 
usually, that of new funds to meet current expenses, and to pro- 
vide for necessary improvements and replacements. The con- 
ventional way of raising new money, as approved by the Supreme 
Court of the United States,‘ is to make the old bondholders stock- 
holders in the new corporation and to issue new first mortgage 
bonds. Often, such a plan cannot be forced upon the old bond- 
holders, or will not produce enough money. The source of hope, 
then, is usually the old stockholders. Stockholders generally show 
a startling sporting propensity, and are willing to stand an assess- 
ment, and advance new funds, rather than lose forever what 
slender hopes they may have. Yet, the Supreme Court of the 
United States has placed such indistinct limitations upon the par- 
ticipation of stockholders in a reorganization that it is difficult to 
tell from the authorities what may or may not be done. 

In the Monon case “* the Supreme Court of the United States 
first considered the “novel and important” * question of the 
participation of a stockholder in a reorganization. Here a general 
creditor sought to set aside a decree of foreclosure and sale on the 
ground that the bondholders and stockholders of the railroad had 
consummated a scheme wherein they colluded to defeat all general 
creditors by foreclosing the mortgage of the bondholders; in other 
words, the scheme of reorganization, under the foreclosure, pro- 
vided no place at all for the unsecured creditors, but did allow the 
stockholders to participate. The court held that the property was 
a trust fund for the benefit of all creditors, and that a scheme 
whereby one class of creditors was allowed nothing, and the stock- 
holders still retained an interest in the property, could not be 
tclerated. 





47 Shaw »v. Railroad Co., 100 U. S. 605, 612 (1879). See also Ginty ». Ocean Shore 
R. R. Co., 172 Cal. 31, 155 Pac. 77, 79 (1916). 

4 Louisville Trust Co. v. Louisville, etc. Ry. Co., 174 U. S. 674, 681 (1899). 

49 See opinion Justice Brewer in the Monon case, supra. 
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The Monon case was followed by the famous Boyd case *° which 
offers a still more serious and perplexing menace to most reorgan- 
ization plans. The most striking danger in the doctrine of this 
case arises not merely from the uncertainty it left as to the right 
of stockholders to participate in a reorganization, but rather from 
the fact that the court held that, although Boyd, an unsecured 
creditor, brought his suit to upset the foreclosure sale, and the 
reorganization thereunder, by subjecting the property of the rail- 
road company to a lien for his claim, nine years after the fore- 
closure sale had been confirmed by the court, nevertheless he 
could prevail. To be sure, the long litigation in a collateral suit 
that Boyd had been forced to undergo in order to establish his 
claim probably meant that the statute of limitations had not run, 
or that he was not barred by laches; nevertheless the case holds 
that so long as a reorganization contains a flaw it can never be 
considered the basis of fixed rights, regardless of foreclosures or 
confirmations of sales by solemnly entered decrees of the court.” 
Surely such is a deplorable rule; it arises from the fact that the 
courts view foreclosure sales as devices and will not be bound by 
them. The court said in the Boyd case: ® 


“But, of course, such a transfer by stockholders from themselves to 
themselves cannot defeat the claim of a non-assenting creditor. As 
against him the sale is void in equity, regardless of the motive with 
which it was made. For if such contract reorganization was consum- 
mated in good faith and in ignorance of the existence of the creditor, yet 
when he appeared and established his debt the subordinate interest of 
the old stockholders would still be subject to his claim in the hands of 
the reorganized company. Cf. San Francisco, & N. P. R. R. v. Bee, 
48 Calif. 398; Grenell v. Detroit Gas Co., 112 Mich. 70. There is no 
difference in principle if the contract of reorganization, instead of being 
effectuated by private sale, is consummated by a master’s deed under a 
consent decree.” 


The plan involved in the Boyd case, whereby the Northern 
Pacific Railway Company was reorganized, proceeded upon the 
theory that the bondholders owned the property and could do as 
they chose with it. Thus no provision was made for a large float- 





50 Northern Pac. Ry. v. Boyd, 228 U. S. 482, 498 (1913). 
51 See Cook, ON CORPORATIONS, 7 ed., § 840. 
8 Northern Pac. Ry. v. Boyd, 228 U. S. 482, 502 (1913). 
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ing debt; but the stockholders, both common and preferred, were 
given stock in the new company, upon condition that they paid 
a heavy assessment. Some eleven million dollars were raised in 
this way, and it was admitted that this money was essential and 
served as the basis of the prosperity of the new company. The 
unsecured creditors sought to defeat the foreclosure plan because 
they were excluded and the stockholders were not, but the Cir- 
cuit Court held, in a decision from which no appeal was taken, 
that, since the assets were insufficient to pay the mortgage debt, 
the unsecured creditors had no claim to the property, and that, in 
as much as the bondholders, in reality owned the property, they 
could donate an interest to whomsoever they chose, including the 
stockholders. The Supreme Court held however, years later, in 
the Boyd case, four judges dissenting, that it was illegal to allow 
the stockholders to participate when an unsecured creditor like 
Boyd had received nothing, and that Boyd’s claim was a lien upon 
the property purchased ‘“‘subject, however, to the mortgages placed 
thereon.” This decision in the Boyd case was recently followed by 
the court in an unsatisfactory opinion written by Mr. Justice 
Holmes, who had dissented from the Boyd case.* 

Certain conclusions can be drawn from the doctrine of the Boyd 
case, aside from the menace of allowing the court to set aside con- 
sent foreclosure decrees at any time, which will aid one in ascer- 
taining the real problem involved. It must be admitted, first, 
that it is unfortunate and undesirable rigorously to prevent bond- 
holders from allowing stockholders to participate in a reorganiza- 
tion where all the creditors cannot be paid in full, thus making it 
impossible to get money from the stockholders. Secondly, it would 
seem clear that the basis of the decision in the Boyd case that the 
court cannot tolerate the participation of stockholders in a plan 
of reorganization where a class of creditors are coldly and com- 
pletely barred is just. The fundamental rule that debtors, i. e. 





8 Paton v. Northern Pac. Ry. Co., 85 Fed. 838, 839 (1896). 

5 Kansas City, So. Ry. Co. ». Guardian Trust Co., 240 U. S. 166, 174 (1916). 
The decisions of the lower Federal Courts following the Boyd case cast little light 
upon the problem. See Mechanics & Metals Nat. Bank »v. Howell, 207 Fed. 973, 
983 (1913); Central Improvement Co. v. Cambria Steel Co., 210 Fed. 696, 708 (1913); 
Equitable Trust Co. v. United Box Board & Paper Co., 220 Fed. 714, 719 (1915); 
Western Union Tel. Co. v. United States & Mexican Trust Co., 221 Fed. 545, 550. 
(t915). 
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stockholders, must not defeat the just claims of their creditors, 
directly or indirectly, cannot be violated. To the argument that 
the bondholders own the property and can donate it to whom they 
_ choose, the answer is clear. Whether or not the bondholders own 
the property depends upon the valuation fixed upon the property 
by the court, an unsatisfactory guess upon which no rule should be 
based. In other words, here again arises the question of the upset 
price, the folly of a court attempting to put a special price upon a 
special kind of property, for which there is no market value, where 
no opportunity is afforded even to ascertain the facts of value in- 
volved. This truth involving a rejection of the value of an upset 
price, was cogently stated by Mr. Justice Lamar who delivered 
the opinion of the court: © 


“The invalidity of the sale flowed from the character of the reorgani- 
zation agreement regardless of the value of the property, for in cases 
like this, the question must be decided according to a fixed principle, 
not leaving the rights of the creditors to depend upon the balancing of 
evidence as to whether, on the day of sale the property was insufficient 
to pay prior encumbrances. The facts in the present case illustrate the 
necessity of adhering to the rule. The railroad cost $241,000,000. The 
lien debts were $157,000,000. The road sold for $61,000,000, and the pur- 
chaser at once issued $190,000,000 of bonds and $155,000,000 of stock on 
property which a month before, had been bought for $61,000,000.” 


Some equitable middle ground should be found reconciling, or 
at least delimiting, these two elements. In the Guardian Trust 
Company case ® the court indicated its desire to reach some fair 
result in solving this problem, Mr. Justice Holmes saying: *” 


“Tn short while it is true that reorganization plans often would fail if 
the old stockholders could not be induced to come in and to contribute 
some fresh money, and that the necessity of such arrangements should 
lead Courts to avoid artificial scruples, still we are not prepared to say 





55 Northern Pac. Ry. v. Boyd, 228 U. S. 482, 507 (1913). 

56 In Kansas City So. R. Co. v. Guardian Trust Co., 240 U. S. 166, 176 (1916), 
Mr. Justice Holmes uses the following’ language: “It is essential to inquire whether 
the appellant (i. e. the reorganized cbrporation), received any such property, that is, 
whether it got by the foreclosure more than enough to satisfy the mortgage, which 
was a paramount lien.” This might indicate that the court was inclined to regard 
the fixing of an upset price as the solution of the difficulty. See Paul D. Cravath, 
“Reorganization of Corporations,” in STETSON, LyNnpE, et al., Some LEGAL PHASES 
oF CORPORATE FINANCING, REORGANIZATION AND REGULATION, 198. 

57 240 U.S. 166, 178 (1916). 
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that the Court of Appeals was wrong in finding that there had been a 
transgression of the well settled rule of equity in this case, or that it 
went further than to see that substantial justice should be done.” 


And in the Boyd case the court suggests the proper course to be 
followed.*® 


“This conclusion does not, as claimed, require the impossible and 
make it necessary to pay an unsecured creditor in cash as a condition of 
stockholders retaining an interest in the reorganized company. His 
interest can be preserved by the issuance, on equitable bonds, of income 
bonds or preferred stock. If he declines a fair offer he is left to protect 
himself as any other creditor of a judgment debtor, and, having refused 
to come into a just reorganization, could not thereafter be heard in a 
court of equity to attack it. If, however, no such tender was made and 
kept good he retains the right to subject the interest of the old stock- 
holders in the property to the payment of his debt. If their interest is 
valueless, he gets nothing. If it be valuable, he merely subjects that 
which the law had originally and continuously made liable for the pay- 
ment of corporate liabilities.” 


In brief, if the plan of organization provides a place for unsecured 
creditors whereby such creditors are partly or slightly paid, in 
cash or bonds, or allowed stock, even inferior to that of the old 
stockholders who advance money to the new company and can be 
given a priority because of that reason, and if a majority of the 
unsecured creditors accept this offer, and the dissenting unsecured 
creditors are given an equal opportunity to participate, can the 
minority object? Such a plan, it would seem, would contain the 
“fair offer” in a “just reorganization” of which the court speaks 
in the Boyd case. . It would be fair to all because all classes of 
creditors would be provided for; it would allow stockholders to 
participate; and thus the conditions of the decision in the Boyd 
case would be met, and conveniences of financing not precluded. 
In other words, if the majority of the class excluded, or relegated 
to a position inferior to the participating stockholders, consent and 
the plan is not oppressive or unfair, can the minority of this class 
object? And must not the reorganization committee provide in 
some way for these creditors as a class? 

If the majority of creditors should demand full payment of 
their claims, and should refuse to accept a plan of reorganization 





58 Northern Pac. Ry. v. Boyd, 228 U. S. 482, 508 (1913). 
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which provides for part payment of unsecured creditors, and also 
allows stockholders to participate, the court must, it seems,*® re- 
fuse to allow stockholders to participate, unless the class of creditors 
is unusually small and is acting with bad faith in reliance upon 
their nuisance value. Then equity should, on elementary prin- 
ciples, refuse relief, exclude the class, and refuse to fix an upset 
price. The majority of any class of security holders almost always 
will act reasonably in order to preserve the property; the danger 
arises from an unreasonable minority. Such is the theory upon 
which the English Acts providing for arrangements are based; 
the soundness of this theory is shown in actual reorganization 
experience. 

In the Boyd case the reorganization committee did acquire 
$14,000,000 of the unsecured claims; at what discount it does not 
appear. In the Guardian Trust case, a fund has been provided to 
buy in unsecured claims and !many had been acquired. These 
facts indicate sharply the necessity of the rule of fair majority 
control urged herein. Obviously for a reorganization committee 
to arrogate to itself the right of paying off some ursecured creditors 
in part or whole, — or even the majority of the unsecured creditors, 
— and to ignore the rest, as was done in the Boyd case, for ignored 
and dissatisfied creditors brought the suit in the Paton case, is 
an act of oppression. Merely to provide a fund, which can be with- 
drawn, for the purpose of buying in unsecured claims, is not enough; 
_ all classes must be given definite legal rights. The majority should 
control only where the plan is a fair one; and even then the majority 
of all classes of bondholders and unsecured creditors must consent 
and the plan be open to all on an equality. 

Again, the court was right in holding as it did in the Boyd case 
that the fact that Boyd did not appear at the time of the fore- 
closure sale did not mean that the decree foreclosed his rights as 
would be true in the case of an ordinary foreclosure sale where all 





59 For, unless the rule that debtors shall not prevail over creditors is to be regarded 
lightly, stockholders, where creditors are not paid in full and a majority of these 
creditors fairly refuse to accept a plan for the participation of stockholders, cannot 
participate. The only alternative is to allow an additional privilege to the reorganizers 
and to extend them, in case they cannot get the consent of a majority of the unse- 
cured creditors, the right to prove that the objecting creditors are unfair because of 
the value of the property regardless of their motives. This theory, of course, depends 
upon an upset price and seems too uncertain to be adopted. 

6 Paton v. Northern Pac. R. R., 85 Fed. 838, 839 (1896). 


/ 
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creditors are forever barred by the sale. Foreclosure sales as such 
in aid of reorganization are merely devices. They should be con- 
sidered a final adjustment of all rights, as is done in England, only 
if they result in a complete and just financial structure erected 
under the supervision of the chancellor. Non-appearing security 
holders of all classes must be provided for. Their securities in the 
new company must be kept ready for them for a reasonable time. 
No reorganization committee fails to provide for a bondholder 
whose whereabouts is unknown; the same rule should be observed 
in the case of unsecured creditors. To be sure there is no certain 
means of ascertaining the amount of unsecured claims; hence a 
contingent fund must be set aside to pay, or provide securities 
for, these claims as they appear. There might be a theoretical 
difficulty in getting the consent of the majority of a class the ex- 
tent of which is unknown; yet those creditors who fail to use due 
diligence in appearing, after reasonable notice by publication, can 
well be ignored so far as voting is concerned. If this method of 
majority control under a plan, providing for all parties, and ap- 
proved by the court, is followed, then a foreclosure in aid of re- 
organization can well be considered final by the courts; the menace 
of the Boyd case in holding that a foreclosure decree can be opened 
at any time, is therefore avoided. 

In short, majority control of all security holders under a fair 
plan of reorganization providing for, and open to all security 
holders, appears to offer a sound solution of the difficulties arising 
from the doctrine of the Boyd case. 


V 


How can majority control under a fair plan be provided for, 
assuming that the courts will not readily establish such a doctrine 
in its full scope? Provisions in the deed of trust are usually relied 
on. Deeds of trust, as now drawn up, are voluminous and won- 
derful documents; yet the conventional provisions as to majority 
control found therein are open to grave criticism and seem futile 
and useless. In the first place, unless the courts favor majority 
control they will not be bound by any covenants in the mortgage 
which seem to them oppressive, any more than they will in the 
case of oppressive covenants in an ordinary mortgage. Again, 
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general grants of power to the majority will be construed closely, 
because of uncertainty and because of the nature of the relation- 
ship involved. No careful lawyer drawing a deposit agreement, 
whereby securities are to be deposited with a committee effecting 
a reorganization, fails to insert an express and concrete power to 
do everything possible; ® yet general clauses in the case of deeds of 
trust giving the majority general powers are usually relied upon. 
Thus, the conventional provision providing for a meeting of 
the bondholders, or their consent thereto in writing, and binding 
the minority absent or present, to do anything the majority de- 
cide upon, so far as reorganizations are concerned, appears to miss 
the mark. An effort has been made to show that majority con- 
trol is not the sole essential of a reorganization; the plan pro- 
vided must be a fair one, and a means must be afforded of 
determining that the plan is fair. Surely the majority cannot 
draw up the plan, accept it, and also determine that it is fair. Re- 
organizations, since they involve large property rights, absent par- 
ties, and also represent a fundamental change in the nature of the 
corporation, and since the public interests are often concerned, 
should be carried out publicly under the protection and guidance 
of a court as is done in England. And it seems clear that the 
courts will not allow general provisions in a deed of trust to de- 
prive them of this duty. Definite provisions can well be inserted 
in a deed of trust providing that, upon default of the mortgagor 
corporation, the trustee must propose, or accept at the request of 
two thirds of the security holders of all classes, a fair plan of re- 
organization providing for and open to all classes of security holders; 
that upon the written consent of a majority of each class, and de- 
termination of the court before whom the foreclosure is pending 
that the plan is fair to all security holders,® each and every bond- 
holder surrenders all rights to have an upset price fixed, and agrees 
to accept securities under the reorganization, similar to those 





6! See, as to the dangers of general provisions. United Water Works, Limited ». 
Omaha Water Co., 164 N. Y. 41, 58 N. E. 58, 59 (1900); SHorT, RatLway Bonps & 
MortcacEs (1897), § 28. 

® See Cook on CorpoRATIONS, 7 ed., § 833. 

% Possibly it is difficult to confer jurisdiction upon a court to determine a condition 
precedent — the fairness of the plan. Yet the court should void the surrender of the 
right to fix an upset price if the plan is fraudulent or oppressive. Thus the result is 
the same. 
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accepted by the majority creditors, in satisfaction of all rights. In 
short the vital and determining feature of a reorganization is the 
fixing of an upset price; definite provisions should be made for the 
surrender of that right where the plan is fair to all concerned. 
Such a provision is essential; the failure of deeds of trust to pro- 
vide for the relinquishment of this right to have an upset price 
fixed is indeed startling. 

This phase of corporation law, however, should not be left to 
the parties to agree upon and codify as part of their contract. 
Like other phases of corporation law, where certainty and defi- 
niteness of rights are vital, the subject is peculiarly one requiring 
codification by statute.“ A short section added to the corpo- 
ration laws of the various’ states, and especially to the Federal 
Judicial Code, would complete our statutory corporation law 
and do much to establish the value and safety of corporate securi- 
ties. Possibly arguments for such an improvement in the law are 
visionary; yet the codification of other branches of corporation 
law, and the improvements by statute in England, afford ground 
for hope. 


Samuel Spring. 


Boston, Mass. 





* Kentucky has a statute in force enacted in 1896 which follows the English pro- 
cedure and requires the minority to assent without the intervention of a foreclosure. 
To avoid constitutional difficulties, the act provides that contract rights arising before 
the passage of the act are not to be affected thereby. (Kentucky Statutes, CAR- 
ROL, 1915, § 771.) No other state, evidently, has passed such a statute. See, gen- 
erally, SHort, Rartway Bonps & MortGAGES. (1897), § 878, note 1. 

6 In 1896, Mr. Moorfield Story, in his address as President of the American Bar 
Association, discussed the Kentucky statute, supra, and suggested that other states 
adopt it. Mr. Story trenchantly pointed out the defects in our law governing reorgan- 
ization, describing the “existing practice, of which the country has had a bitter ex- 
perience within the last few years and of which the railroad cases furnish the most 
conspicuous examples.” “Reorganization of Railway and Other Corporations,” RE- 
PORT OF AMERICAN Bar ASSOCIATION (1896), Vol. XTX, page 240. His comments 
are equally true to-day, twenty-two years later. 
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VALUE OF THE SERVICE AS A FACTOR IN 
RATE MAKING* 


“FTAHE reasonableness of the schedule as a whole depends as 
has been seen, upon whether it yields a fair return to the 
carrier;”? yet ‘“‘the requirement that no person may be charged 
more than a reasonable rate may be insisted upon although the 
result is that the company does not get a fair return from its 
schedule as a whole.” ? Rates may be so high as to be “‘unreason- 
able in themselves,” although the company is “earning no more 
than a fair return’’; * yet “the rule that a carrier should not charge 
more than the traffic can bear . . . does not impose upon a car- 
rier any duty to carry traffic at a loss.” 4 
These antitheses are from one work on rate regulation. It 
contains more statements that the cost of a service outweighs its 
value in determining rates than statements that value outweighs 
cost;® at one point the author casts doubt, in terms, upon the 
value test which he repeatedly lays down; ° in the preface he ex- 
presses his “preference for cost”; ’ and he tells us that “more and 
more, the [Interstate Commerce] Commission has been laying 





1 Bruce WYMAN, 2 ed., BEALE AND WYMAN, RAILROAD RATE REGULATION (1915), 
§ 220. ; 

2 Ibid., § 225. 

* Ibid., § 445. 

* Ibid., § 434. 

5 Cf. “It is certain upon fundamental principles that the company cannot justify 
exorbitant profits by urging that the rates are reasonable in themselves.” Ibid., § 226. 

“Nothing is better established than that the Commission may not make the needs 
of the shipper the basis of reasonable rates.” Ibid., § 434. 

“A railway may not impose an unreasonable rate merely because the business of 
the shipper is so profitable that he can pay it.” Ibid., § 430. 

6 The statement (Ibid., § 435) that “the value of the service to the shipper should 
be considered, which includes a consideration of the profit that the shipper can 
make,” carries this comment: “The correctness of this view may be doubted: at all 
events, the Commission has rejected any theory to the effect that rates may be in- 
creased by successive advances, so long as traffic moves freely. But, on the other 
hand, the Commission has said repeatedly that consideration must be given to the 
value of the service in determining reasonableness of rates.” 

7 Ibid., vi, vii. 

* Tam much indebted to the critical suggestions of my friend Professor Charles 
K. Burdick, who kindly read the manuscript and proof. 
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emphasis upon the cost of the service, as the element to be given 
precedence in the determining of a rate.” * If the book conveys 
any net impression on the subject, it is that, while the criterion of 
cost is gaining ground as against the criterion of value, and should 
for some reason be preferred to it, value is none the less a criterion 
substantially coérdinate with cost, and there is no knowing what 
will be done in a particular case when the two conflict. 

Is value of the service, or reasonableness to the consumer, or 
reasonableness to the public — anything other than cost of the 
service (and discrimination) — a factor in public-service rate 
regulation? If so, in what relation does this factor, whatever it is, 
stand to the factor of cost? Commissions and courts have said 
things as inconclusive and contradictory as Mr. Wyman. The 
courts have long laid it down that a public utility is entitled to 
“a fair return upon the value of that which it employs for the 
public convenience’’; * that is, rates are to be determined by the 
cost of the service, taking cost to include not only current out-go 
and depreciation but a reasonable return upon the value of the 
property employed. But a great deal is said about value of the 
service, reasonableness to the consumer, and the like, which, 
taken at its face, conflicts with this. Many dicta set up value as a 
criterion apparently codrdinate with cost, and leave us to worry 
over the inevitable conflict. Thus the Interstate Commerce 
Commission said in 1912: 


“Cost is generally an important element in arriving at a judgment 
with respect to a rate. What weight shall be given to that element as 
compared with all the other elements entering into a particular rate, 
such as the value of the service, with its bundle of constituents, and 
the various conditions surrounding the particular traffic, is a matter 
to be decided in each individual case. . . . Both cost and value must 
be considered as well as all other elements entering into a rate.” 1 


The same opinion speaks of “the two cardinal principles of rate 
making — the cost of the service and the value of the service.” 
Again in 1916 the commission said, ‘The law contemplates that 





8 Bruce WYMAN, 2 ed., BEALE AND WYMAN, RAILROAD RATE REGULATION (1915), 
§ 385. He adds: “ ... Certainly, the adequacy of the revenue for the service 
performed by the carriers must take precedence over market conditions in deter- 
mining the reasonableness of a rate.” 

® Smyth v. Ames, 169 U. S. 466, 547 (1898). 

10 Per Meyer, Commr., in Boileau v. P. & L. E. R. R. Co., 22 I. C. C. 640, 652 (1912). 
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the rates shall be just and reasonable to shipper and carrier alike.’’™ 
Language of the same sort has long been used by the Supreme 
Court of the United States. In Smyth v. Ames, Mr. Justice Harlan 
said: 


“What the company is entitled to ask is a fair return upon the value 
of that which it employs for the public convenience. On the other hand, 
what the public is entitled to demand is that no more be exacted from 
it for the use of a public highway than the services. rendered by it are 
reasonably worth.” ” 


Speaking for the court in 1915, Mr. Justice Hughes said: ‘There 
are many factors to be considered, — differences in the articles 
transported, the care required, the risk assumed, the value of the 
service...” Again in 1917 the Supreme Court repeated that 
“the nature and value of the service rendered by the company 
to the public are matters to be considered.” “ 

Another group of dicta go further, and make of value of the 
service, or reasonableness to the public, a criterion not merely 
codrdinate with, but superior to, cost of service. ‘‘Reasonable- 
ness relates to both the company and the customer. Rates must ' 
be reasonable to both, and, if they cannot be to both, they must 
be to the customer.” ” “The rates must be reasonable to the 
company, but they must, in any event, be reasonable to the pub- 
lic.” Mr. Robert H. Whitten, in an article on “Fair Value for 
Rate Purposes,” uses closely similar language — ‘‘ Reasonable 
compensation . . . must be just to the public and should be just to 
the company; but if it cannot be just to both it must in any event 
be just to the public.” 2” 

Logically, there are two halves to the proposition that cost 
must give way to value: rates must sometimes be fixed below cost, 
and they must sometimes be fixed above it. They must be fixed 
below cost when the value of the service to the public is less than 





1 New England Plaster, 41 I. C. C. 687, 704 (1916). 

2 169 U. S. 466, 547 (1898). 

3 Northern Pacific Ry. Co. ». North Dakota, 236 U. S. 585, 599 (1915). 

14 Darnell v. Edwards, 244 U. S. 564, 570 (1917). 

% Brunswick & T. Water Dist. v. Maine Water Co., 99 Me. 371, 380, 59 Atl. 537, 
540 (1904). 

16 Southern Pacific Co. ». Bartine, 170 Fed. 725, 767 (1909). 

17 297 Harv. L. Rev. 421. Cf. Puget Sound Electric Railway v. R. R. Commission, 
65 Wash. 75, 117 Pac. 739 (1911). 
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the service costs (whatever that may mean), and they must, 
similarly, be fixed above cost when the value of the service ex- 
ceeds its cost. And even from the milder view that value is a 
rate-making factor coérdinate with cost, it would follow that, in 
cases of conflict, rates must sometimes be fixed below, and some- 
times above, the point of cost; for if, when two requirements con- 
flict, one of them is always to yield to the other, the relation of 
the first to the second is not of equality but of subordination. To 
say that there can be no conflict between the two criteria, be- 
cause that which is reasonable to the producer is always reason- 
able to the consumer also, is to abandon the proposition that rea- 
sonableness to the consumer counts. If value, or reasonableness 
to the consumer, means anything (7. e., anything independent of 
cost, or reasonableness to the producer), by hypothesis it must, 
whatever it means, occasionally conflict with reasonableness to 
the producer. To say that cost is not conclusive, because value 
also must be given weight, but that value is always equal to cost, 
is evidently to insist upon two names for the same thing, to no 
other purpose than confusion."® 





18 Yet there are advocates of a value-of-the-service standard who say that there is 
commonly complete identity between value of the service and cost of the service: 
between what is reasonable to the public and what is reasonable to the utility. Thus 
Mr. Robert H. Whitten, in the article just quoted, says: “‘ Normally there is no conflict, 
for a rate that is just to the company is also just to the public. . . . For the normal 
successful public utility enterprise the reasonable rate of charge is the rate that affords 
the company a reasonable, and no more than reasonable, compensation for its entire 
service to the public.” 27 Harv. L. Rev. 421. So, a federal court has said: “Gener- 
ally, that which is just, but no more than just, to the owner, ought to be the equivalent 
of that which is just, but no more than just, to the consumer.” Spring Valley Water 
Co. v. City & County of San Francisco, 165 Fed. 667, 679 (1908). The Wisconsin 
Railroad Commission agrees: “Ordinarily the rate of return or the rates for services 
that are reasonable to the utility are also reasonable to the consumers.” 4 Wis. R. R. 
Com. 625. 

Both the Wisconsin Railroad Commission and Mr. Whitten speak of an exception 
to their rule of identity. The Commission refers to the case of “utilities which are 
operating under such conditions that no rates that can be collected from the con- 
sumers would be sufficient to meet” expenses, including a fair return. But this is no 
exception to the rule that cost alone governs, since, in this situation, rates are kept . 
below the point of cost not by considerations of the value of the service but because 
it is (by hypothesis) impossible to collect cost: not by a rule of law but by a state of 
fact. 

Mr. Whitten says: “It is for the most part only in cases where there has been poor 
judgment in the establishment of an enterprise, or changed conditions have rendered 
it inappropriate, that a rate which offers only a fair compensation to the company is 
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The questions then arise: Is it true that rates may sometimes be 
fixed by the state so low as not to cover the cost of the service 
(including a reasonable profit), although a rate which covers cost 
is possible? Is it true that they may sometimes be fixed by the 
utility so high that they more than cover the cost of the service 
including a reasonable profit? In dealing with these questions, we 
are not concerned, evidently, with the meaning of such phrases as 
value of the service, reasonableness to the consumer, and reason- 
ableness to the public. If the answer to either question is yes, 
something other than cost must exist as a criterion superior to, 
or coérdinate with, cost, and it will remain to inquire what that 
criterion is — whether value of the service (or reasonableness to the 
public) or something else. If the answer to both questions is no, 
no such superior or codrdinate criterion exists. 

It is assumed that the company is passably performing its duty 
to serve. If it is not, there is some suggestion that it should be 
encouraged to do so by denying it an adequate return in the 
meantime.’® 


Some cases which have been treated as holding that a rate need 


not cover cost are to be explained by the doctrine of the fair value 
of the property employed. ‘‘The basis of all calculations as to 
the reasonableness of rates to be charged . . . must be the fair 
value of the property.” *° Although the sense in which the courts 
use the phrase “fair value” is less definite than it should be,” it 
seems Clear that the term does not cover money stupidly, extrava- 
gantly, or corruptly spent. If a utility has been seriously over- 





unjust to the public.” 27 Harv. L. REv. 421. This also is no true exception to the 
rule that cost alone governs: since, in this situation, rates either (1) are kept below 
the point of cost by a state of facts instead of a rule of law, or (2) are not kept below 
the point of cost (7. e., reasonable return on the fair value of the property employed) 
at all, but only below the point of return on a higher, inflated value. The Northern 
Pacific case (note 55, infra) makes it clear that, if there is some rate which will bring 
in reasonable cost, a utility’s right to charge that rate is qualified by no considerations 
of reasonableness to the public. 

19 Re Union Traction Co., P. U. R. 1918 B, 663 (Ind. Pub. Serv. Com.); Thorn ». 
Montgomery Light & Water Improvement Co., P. U. R. 1916 C, 406 (W. Va. Pub. 
Serv. Com.); J re Riverview Telephone Co., P. U. R. 1916 B, 442 (Wis. R. R. Com.). 

20 Smyth v. Ames, 169 U. S. 466, 546 (1898). 

* Cf. Robert H. Whitten, “Fair Value for Rate Purposes,” 27 Harv L. REv. 4109; 
Robert L. Hale, “The Supreme Court’s Ambiguous Use of ‘Value’ in Rate Cases,” 
18 Cot. L. REV. 208. 
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built, or its promoters have been seriously overpaid, the law does 
not intend that its customers shall be saddled with the payment 
of interest on the money thrown away. In San Diego Land and 
Town Co. v. National City,” the Supreme Court held that the 
amount which a plant had actually cost its owners was not con- 
clusive of the amount on which the public must pay a return — 
the fair value of the plant. The company having complained that 
the proposed rates would not permit a reasonable return on the 
cost of the plant, the court said: 


“What the company is entitled to demand, in order that it may have 
just compensation, is a fair return upon the reasonable value of the 
property at the time it is being used for the public. The property may 
have cost more than it ought to have cost, and its outstanding bonds 
for money borrowed and which went into the plant may be in excess of 
the real value of the property. So that it cannot be said that the amount 
of such bonds should in every case control the question of rates, although 
it may be an element in the inquiry as to what is, all the circumstances 
considered, just both to the company and to the public.” # 


San Diego Land and Town Co. v. Jasper™ lays down the similar 
proposition that the ‘‘cost to another company which sold out on 
foreclosure to the appellant,” when “seemingly inflated by im- 
proper charges . . . and by injudicious expenditures,” is a differ- 
ent thing from the fair value of the property. In Stanislaus County 
v. San Joaquin Canal Co.,” it appeared that expensive mistakes 
had been made in organizing the company, and the Supreme 
Court took this into consideration in holding that a return need 
not be paid upon the cost of the property; that it was enough that 
a return was allowed upon its value. In the recent case of Darnell 
v. Edwards,* the court said by way of dictum: “The circumstance 
that a road may have been unwisely built, in a locality where 





2 174 U. S. 739, 757, 758 (1899). 

% The court observed that the cost-of-the-property basis was “defective in not 
requiring the real value of the property and the fair value in themselves of the services 
rendered to be taken into consideration.” Jbid., 757. But the reference to the value 
of the services, so far as it suggests that rates might on occasion be fixed at such a 
point that they would not pay a return on the fair value of the property, was pure 
dictum, as the court was engaged precisely in pointing out that, in the case before it, 
there was no evidence that a reasonable return on the fair value of the property would 
not be furnished by the rates complained of. 

% 189 U. S. 439, 442 (1903). 

% 192 U.S. 201, 214 (1904). % 244 U.S. 564, 570 (1917). 
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there is not sufficient business to sustain it, may be taken into 
account.” 

This fair-value doctrine explains the Arkansas case of Missouri 
Pacific Railway v. Smith, which Mr. Wyman’ relies on for the 
proposition that “‘a reasonable rate” (i. e., evidently, a rate rea- 
sonable to the public), ‘‘may be insisted upon although the result 
is that the company does not get a fair return from its schedule as 
a whole.” The case contains no suggestion that the company 
concerned was in danger of being deprived of a fair return from its 
schedule as a whole. The court simply held that the sum on which 
the company was entitled to a reasonable return was the fair value, 
and not an improperly inflated value, of its property. It held that 
the railroad’s mere inability, under the legislative rates, to “pay 
the interest upon its just debts and the cost of maintaining and 
operating its railroad,” was not fatal to the rates, because, for all 
that appeared, the debts might have been unreasonably and ex- 
travagantly contracted, and debts so contracted would not con- 
stitute value upon which the public could be required to pay a 
return. 


“Rates of transportation sufficient to enable the road to realize a sum 
large enough to defray current repairs and expenses and pay a profit 
on the reasonable cost of building the road and equipping it ought 
to be reasonable. The earnings of a road might be sufficient for this 
purpose, and yet not large enough to pay expenses and interest on its 
debts.”’ *8 


That a company cannot always claim a return on the value of 
property held for future use” is simply another illustration of 
the principle that. the basis on which reasonable returns are cal- 
culated is the fair value of what the company is using for the 
public service, at the time when it is using it. 

Clearly, cases holding that the fair value of the property em- 
ployed is or may be something less than the property cost do not 
thereby hold that rates need not provide a reasonable return on 





27 Bruce WyMan, 2 ed., BEALE AND WYMAN, RAILROAD RATE REGULATION (1915), 
§ 225. 

8 60 Ark. 221, 242-44, 29 S. W. 752 (1895). 

The case also involves the theory, now discredited, that a utility is not entitled to 
a reasonable return on every branch of its business, but only on its business as a whole. 

29 Capital City Gaslight Co. ». Des Moines, 72 Fed. 829, 845 (1896); Southern 
Pacific Co. »..Bartine, 170 Fed. 725 (1909). 
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the fair value of the property. To the particular element of ex- 
travagant construction it would be possible to give effect in either 
of two ways: by writing down the value of the property or by 
disallowing a reasonable rate of return. So far as this particular 
element is concerned, therefore, it may not greatly matter that 
what is actually done is to write down the value of the property. 
But in many connections the distinction between the two proc- 
esses is important. Suppose all the elements which can be thought 
to affect the fair value of the property have been considered, and 
it has been determined that its fair value is m. If it were taken 
to be the law that rates need not provide a reasonable return, it 
would follow that a reasonable return on m need not necessarily 
be provided; while if the law requires a reasonable return on the 
fair value of the property employed in every case, then by hypoth- 
esis the company is entitled to a return on ” regardless of all other 
considerations. 

Unreasonable operating expenses, like unreasonable capital 
charges, are not part of what is meant by the cost of the service. 
The cost of the service as a rate-making criterion means its 
reasonable cost. The Supreme Court has said, in sustaining 
legislative railroad rates against the allegation (which was not 
fully established) that they did not cover operating expenses: 


“Of what do these operating expenses consist? Are they made up 
partially of extravagant salaries; fifty to one hundred thousand dollars 
to the president, and in like proportion to subordinate officers? Surely, 
before the courts are called upon to adjudge an act of the legislature 
fixing . . . rates for railroad companies to be unconstitutional .. . 
they should be fully advised as to what is done with the receipts and 
earnings of the company; for if so advised, it might clearly appear that 
a prudent and honest management would, within the rates prescribed, 
secure to the bondholders their interest, and to the stockholders reason- 
able dividends. . . . It has not come to this, that the legislative power 
rests subservient to the discretion of any railroad corporation which 
may, by exorbitant and unreasonable salaries, or in some other im- 
proper way, transfer its earnings into what it is pleased to call ‘operat- 
ing expenses.’”’ *° 


This point — that utilities are not entitled to charge to the 
public, as a part of cost, the burden of their own. extrav- 





80 Chicago & Grand Trunk Ry. Co. v. Wellman, 143 U. S. 339, 345, 346 (1892). 
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agance or inefficiency — has repeatedly been made by state com- 
missions.” 

One class of cases which seem or purport to lay down as a rule 
of law that rates need not always provide a reasonable return in- 
volve merely an encounter with the fact that rates cannot always 
produce such a return. An increase of rates will not always in- 
crease profits; if it would, there would presumably be no failures 
in business. It may and does occur that while a given rate will 
not produce a reasonable return, a higher rate, by cutting off 
custom, would produce a net return as small or even smaller. 
No rate, high or low, will earn some companies a fair return, for 
the simple reason that there is not a demand for their product in 
paying quantities and at a paying price. Where this condition 
exists, the enforcement of rates which produce an inadequate 
return involves no theory that the company is not entitled to an 
adequate return, whether because of a conflicting right in the 
public to a reasonable rate or for any other reason; it involves 
merely a recognition of the fact that to charge the consumer more 
in order that the company may earn less would benefit nobody. 
As the Wisconsin Railroad Commission has said: “If the rates 
are placed at too high a figure, consumption will fall off and the 
gain from the high rate charges” is “likely to be more than offset 
by losses in the number of takers.” * In another case the Wis- 
consin commission was obliged to fix rates at an unremunerative 
point for the reason that there was no remunerative point. Be- 
cause of the ease with which water could be got in its locality, the 
business of a water company was competitive, and customers 
simply would not pay a rate high enough to give the company a 
profit. The commission said: 


“The fact that consumers will not pay a rate which will enable the 
utility to earn what would ordinarily constitute a reasonable rate of 
return upon its property, may not affect the justice of such a charge 
or the legal right of the utility to charge such rates, but the fact that the 
utility has a legal right to a reasonable return upon its property will 





st Re Atlantic County Electric Co., P. U. R. 1918 B, 589, 591 (N. J. Board of Pub. 
Util. Commrs.); Re Charles Town Water Co., P. U. R. 1916 D, 725, 733 (W. Va. Pub. 
Serv. Com.). Cf. Salisbury v. Salisbury Lt., Ht. & Pwr. Co., P. U. R. 1918 E, 331, 
335 (Md. Pub. Serv. Com.); San Diego Water Co. v. San Diego, 118 Cal. 556, 572, 
50 Pac. 633 (1897), and note, 52 L. R. A. (N. S.) 51. 

% In re Manitowoc Gas Co., 3 Wis. R. R. Com. 163, 177 (1908). 
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not prove of much value if it loses a large part of its business because 
of the presence of competition or the inability of consumers to pay enough 
to ensure the company such a return.” * 


A case before the Colorado Public Utilities Commission in 1916 
illustrates the same point. The commission declined to permit 
as large an increase in gas rates as the company asked for, although 
it expressly found that, at the rates which were adopted, the 
company would “‘not earn a fair rate of return on the present fair 
value of the gas properties.” ** The commission made use of the 
argument that the schedule the company proposed would ‘result 
in rates and charges exceeding the value of the service rendered”; * 
but no such argument was necessary or pertinent. For the com- 
mission anticipated that, at the rates it prescribed, the company’s 
income would increase, while it found that 


“in the event permission should be given . . . to make a schedule of 
rates and charges which would” (theoretically) “bring about a fair 
rate of return upon the present fair value of the gas properties, such 
schedule would result in a charge exceeding the value of the service 
rendered and would result in decreased revenues through consequent loss 
of patronage.” * 


A case decided in 1916 in the United States District Court for the 
district of Nevada involved a similar situation. At the rates 
which a water company was charging, many consumers bought 
their water from wagons instead of patronizing the company. 
The court sustained a reduction of rates, although the company 
did not appear to be making a large return. It cited some of the 
dicta to the effect that rates must not exceed the value of the serv- 
ice, and undoubtedly relied partly on the idea that the water 
was not worth what was being charged for it. But nothing turned 
on that theory; for the court did not anticipate that the reduction 
in rates would reduce the company’s earnings. It said, “the pre- 





%3 In re Oconto City Water Supply Co., 7 Wis. R. R. Com. 497, 556, 557 (1911). 

Mr. Robert L. Hale, in an article on “The Supreme Court’s Ambiguous Use of 
‘Value’ in Rate Cases,” 18 Cot. L. REv. 208, 210, cites these Wisconsin cases and 
observes: ‘The ‘value of the services’ concept was not needed to justify the com- 
mission in the situation described, as it must be quite clear that the company is de- 
prived of nothing at all when its rates are kept down to the point where they yield the 
utmost net earnings commercially possible.” 

% Re Colorado Springs Light, Heat, & Power Co., P. U. R. 1916 E, 650, 658. 

% Tbid., 657. 

* Tbid., 659. 
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vailing rates exceed the reasonable worth of the services rendered 
and unduly discourage consumption of water.” “Lower rates 
should at least be fairly tested.” *” In each of these cases the 
tribunal treated with respect, and believed that it applied, the 
theory that rates must not exceed the value of the service, but in 
neither was that theory at all necessary to the result. 

There remain an abundance of dicta that rates may sometimes 
be fixed below cost. These examples from the United States 
Supreme Court are much quoted: 


“We do not wish to be understood as laying down as an absolute 
rule, that in every case a failure to produce some profit to those who 
have invested their money in the building of a road is conclusive that 
the tariff is unjust and unreasonable. . . . There may be circumstances , 
which would justify such a tariff.” ** ‘The public cannot properly be 
subjected to unreasonable rates in order simply that stockholders may 
earn dividends.” ** “It would not . . . be claimed that the railroads 
could in all cases be allowed to charge grossly exorbitant rates as com- 
pared with rates paid upon other roads in order to pay dividends to 
stockholders. . . . The rule stated in Smyth v. Ames ... that the 
railways are entitled to a fair return upon the capital invested... . 
might not justify them in charging an exorbitant mileage in order to 


pay operating expenses, if the conditions of the country did not permit 
it.” # 


These sayings are all frankly dicta. In San Diego Land and Town 
Co. v. National City," the court in sustaining rates of which the 
company complained spoke of the original-cost basis for comput- 
ing proper returns as ‘“‘defective in not requiring the real value 
of the property and the fair value in themselves of the services 
rendered to be taken into consideration”; but, as there is nothing 
in the case to suggest that the rates of which the court approved 
would yield less than a reasonable return on the fair value of the 
property, the intimation that rates must in any event be kept 
down to the “fair value in themselves of the services rendered” 
is another dictum. 





87 Goldfield Consolidated Water Co. ». Pub. Serv. Com. of Nevada, 236 Fed. 979, 
986 (1916). 

38 Reagan v. Farmers Loan & Trust Co., 154 U. S. 362, 412 (1894). 

89 Covington & Lexington Turnpike Co. v. Sandford, 164 U. S. 578, 596 (1896). 

# Minneapolis & St. Louis Railroad Co. v. Minnesota, 186 U. S. 257, 268 (1902). 

“ 174 U. S. 739, 757 (1899). 
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Cary v. Eureka Springs Railway Co.,* decided by the In- 
terstate Commerce Commission in 1897, is relied on by Mr. 
Wyman * for the proposition that rates may be so high as to be 
‘unreasonable in themselves,” although the company is “earning 
no more than a fair return.” In that case two roads were in- 
volved. The Eureka Springs Railway Company had for many 
years earned an average profit far in excess of six per cent on its 
investment, besides accumulating a large surplus. Its earnings 
during the two years preceding the suit did not exceed six per 
cent; but the commission considered that the falling off in those 
years (1895 and 1896) could “only be deemed casual and tem- 
porary,” as it was due to “temporary financial contingencies 
arising from exceptional causes,” and that the “additional earn- 
ings” of previous years were “amply sufficient” to meet such 
contingencies. The commission further found that the “decrease 
in the earnings . . . was largely in the passenger traffic” (the 
rates charged for which the commission did not reduce), and that 
“more moderate rates will hardly fail to induce travel and in- 
crease the vdlume of freight as well as passenger business.” In 
other words, it was found not merely that the existing freight 
rates — which the commission lowered — were high as compared 
with rates elsewhere, but also that, taking one year with an- 
other, the existing rates were giving the company an excessive 
return, and that the prescribed reduction would not reduce the 
company’s returns below a reasonable point. The rates were also 
found to be discriminatory as between localities, and this was an 
additional ground for lowering them. Of the other railroad in- 
volved, the commission said: 


“Nor is there anything in the facts ascertained, to justify the belief 
that under ordinary industrial conditions, the net earnings of this com- 
pany are not, and with the moderate reduction proposed will not be, 
sufficiently and amply remunerative.” 


The case, then, fixed no rates which were not expected to produce a 
reasonable return on the value of the property involved. It there- 
fore completely fails to support the theory that unremunerative 
rates may be fixed in order that the value of the service may not be 
exceeded. 





@ 7I.C.C. 286, 316-18 (1897). 
Bruce Wyman, 2 ed., BEALE AND WYMAN, RAILROAD RATE REGULATION, § 445. 
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In 1916 the California Railroad Commission, in allowing a water 
company a much smaller increase in water rates than it asked for, 
declared that it applied 


“the well-established rule in public utility regulation, that while rates 
must be reasonable to the utility, they must, in any event, be reason- 
able to the public. The cases clearly establish the principle that the 
rates charged by a public utility must in no event be higher than the 
service is reasonably worth to the consumer.” “ 


But it is doubtful whether the case actually allowed the company 
less than a reasonable return. For the rates prescribed were 
expected to yield a net return, which, though small, may have 
amounted to 4.25” per cent on the value of the property, even 
including a considerable amount of property which was not used 
or useful; and a comparatively small return would be reasonable 
in view of the fact that consumers had bought their land from a 
company closely affiliated with the petitioner, and their water 
rights from the petitioner as part of the same transaction. 

The obiter character of what is said in the Oklahoma case of 
Oklahoma Gin Co. v. State,“ seems quite as clear. A commis- 
sion’s order fixing the rate for cotton ginning in a city at fifty 
cents per bale was sustained, in spite of the commission’s admis- 
sion that “the price of fifty cents per bale is not sufficient to pay 
the operating expenses and keep all the gins . . . in operation 
during the ginning season.” The Oklahoma court declared that 
it was quite immaterial whether the gins did business at a loss or 
not; in other words, it adopted an extreme value-of-the-service 
standpoint. But it had no need, in order to sustain the commis- 
sion’s order, to adopt anything of the sort, or to ignore the re- 
quirement of a reasonable return to the producer; for it had not 
been admitted or shown that there were no gins, or an insufficient 
number of gins to handle the business, which could make a profit 
at the fifty-cent rate; or that, if the number of gins were reduced 
to correspond with the needs of the community, that rate would 
not give a profit to all. 


“ Re Lake Hemet Water Co., P. U. R. 1917 A, 458, 483. 

“ It may also have emotiiad to less. This figure is obtained by selecting from the 
various alternative estimates which the case contains, of cost, depreciation, operating 
expenses, etc., those least favorable to the company’s demand; the commission itself 
makes no selection. 


4 (Okla.), 158 Pac. 629 (1916), P. U. R. 1916 C, 22. 
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One case, decided in 1888 by the Interstate Commerce Com- 
mission,*” may have fixed rates too low to produce a reasonable 
return to the carrier; but this is not clear. The earnings of the 
New Orleans and North Eastern, while they were “above operat- 
ing expenses,” were not and never had been “sufficient for the pay- 
ment of operating expenses and interest or fixed charges”; yet 
the commission found, on grounds of reasonableness to the public, 
that a rate of this road should be lowered to one less excessive as 
compared with other ton-mile rates in the same region. But 
“interest or fixed charges” do not necessarily coincide with a 
return on the value of the road, and a return on that value may 
possibly have been earned both before and after the reduction. 

The law, in any case, is clear enough. In Adlantic Coast Line v. 
North Carolina Corporation Commission, the United States 
Supreme Court said by way of dictum: 


“Tn a case involving the validity of an order enforcing a scheme of 
maximum rates of course the finding that the enforcement of such 
scheme will not produce an adequate return for the operation of the 
railroad, in and of itself demonstrates the unreasonableness of the 
order.” 


In other words, all the talk of courts— including the Supreme 
Court itself — commissions and text-writers to the effect that 
rates may be fixed so low that they will not produce a reasonable 
return to the company, if that is necessary in order that they may 
not exceed the value of the service to the public, is baseless. The 
law to-day is clearly in accordance with this dictum. 

The doctrine that the producer is always entitled to a reasonable 
return, whatever the needs of the consumer or the value of the 
service to him may be, has several times been applied by the 
Interstate Commerce Commission. Re Alleged Excessive Freight 
Rates and Charges on Food Products *® was the commission’s 
report to the Senate on an investigation made at its direction. 
The commission refused to find certain rates unreasonable, although 
people were unable, at those rates, to market food products which 
they had long been accustomed to market. 





47 New Orleans Cotton Exchange v. Cincinnati, New Orleans, & T. P. Ry., 21. C.C. 
375 (1888). 

% 206 U.S. 1, 24, 25 (1906). 

# 41.C. C. 48, 66, 67. 
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“There is an excellent clay in Nebraska for making bricks, a useful 
and creditable industry. Bricks are much needed in New York. The 
people of Nebraska have a right to make them as well as a right to have 
them shipped to New York at reasonable rates. But it might be that 
when such reasonable rates were deducted from the price received the 
remainder would be less than the ‘actual cost of production.’ That 
would not necessarily make the rates unreasonable. Unfortunate it 
may be, but still, of necessity, the claims of the shipper must wait upon 
the rights of those whose services he employs and whose property he 
uses. The employees who run the train may have neither brick, corn, 
nor railroad investment, but they, must be paid for their services. The 
road must be repaired and bridges mended. Actual and honest invest- 
ment must receive fair reward. All this must be paid before the profits 
or actual cost of producers are paid unless the services and property of 
others are to be appropriated to the use of those who for the time may 
be engaged in an unprofitable business or disadvantageously located 
industry.” 


Similarly, the commission in 1910 refused to lower rates on pine- 
apples to or near a point at which producers could market them 
profitably. 


“The position of the growers is that such rates should be established 
as will permit them to market their product at a reasonable profit. 
No such test of the justness of a transportation charge can be admitted.” © 


The point that the utility must always be allowed a reasonable 
return, regardless of the value of the service, is not fully estab- 
lished by Reagan v. Farmers’ Loan and Trust Co." and Coving- 
ton and Lexington Turnpike Co. v. Sandford,” which held that 
rates which produced no return on the investment were invalid; 
for both these cases intimated that the right to some return was 
not absolute, and would or might in some cases have to give way 
to the right of the public to pay no more than a reasonable price. 
But the matter is concluded by Northern Pacific Railway v. North 
Dakota,® decided by the Supreme Court in 1915. 

It would be possible, evidently, to admit the necessity of a 





50 Florida Fruit & Vegetable Shippers’ Assn. v. A. C. L. R. R., 17 I. C. C. 552, 
560 (1910). 
Cf. In re San Diego & Southeastern Ry. Co., P. U. R. 1916 C, 1 (Cal. R. R. 
.Com.). The commission refused to lower rates, in spite of the allegations of shippers 
that they could make no profit under existing rates. 
5t 154 U. S. 362 (1894). 
8% 164 U.S. 578 (1896). 8 236 U.S. 585 (1915). 
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reasonable return on the entire business of a public utility and 
yet to deny the necessity of such a return on each kind of service 
which it performed. But it is not possible to admit the necessity 
in the case of each particular service and deny it in the case of the 
business as a whole. If a company is to make a profit on each 
service it performs, it must inevitably make a profit on its entire 
business; if, therefore, it is entitled to make a profit on each serv- 
ice, regardless of the value of the service and the needs of the 
consumer, it follows that it is entitled, equally regardless, to make 
a profit on its whole business. 

Is a utility entitled to make a profit on each service? In the 
Arkansas case of Missouri Pacific Railway Co. v. Smith,™ it was 
held that a railroad might be required to carry passengers at a 
loss, so long as it was allowed to earn a profit on its aggregate 
business, passenger and freight. The Northern Pacific case ® in 
the Supreme Court settled the law to the contrary. It decided 
that rates on a particular commodity (coal) which did not yield a 
return large enough to cover the overhead charges attributable to 
coal could not be enforced, regardless of whether the company 
was earning a fair return on its whole business, and regardless also 
of the effect which increased rates would have upon the public. 


“Where it is established that a commodity, or a class of traffic, has been 
segregated and a rate imposed which would compel the carrier to trans- 
port it for less than the proper cost of transportation, or virtually at 
cost, and thus the carrier would be denied a reasonable reward for its 
service after taking into account the entire traffic to which the rate 
applies, it must be concluded that the State has exceeded its authority.” 
“As a carrier for hire, it cannot be required to carry persons or goods 
gratuitously. The case would not be altered by the assertion that the 
public interest demanded such carriage. . . . It would be no answer 
to say that the carrier obtains from its entire intrastate business a re- 
turn as to the sufficiency of which in the aggregate it is not entitled to 
complain. . . . It is urged by the State that the commodity in question 
is one of the lowest classes of freight. This may be assumed, and it 
may be a good reason for a lower rate than that charged for carrying 
articles of a different sort, but the mere grade of a commodity cannot 
be regarded as furnishing a sufficient ground for compelling the car- 
rier to transport it for less than cost or without substantial reward. 





4 60 Ark. 221, 244, 29 S. W. 752 (1895). 
% 236 U.S. 585, 595-98, 604 (1915). 
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“The State insists that the enactment of the statute may be justified 
as ‘a declaration of public policy.’ In substance, the argument is that 
the rate was imposed to aid in the development of a local industry and 
thus to confer a benefit upon the people of the State. The importance 
to the community of its deposits of lignite coal, the infancy of the in- 
dustry, and the advantages to be gained by increasing the consumption 
of this coal and making the community less dependent upon fuel sup- 
plies imported into the State, are emphasized. But, while local interests 
serve as a motive for enforcing reasonable rates, it would be a very 
different matter to say that the State may compel the carrier to main- 
tain a rate upon a particular commodity that is less than reasonable, 
or — as might equally well be asserted — to carry gratuitously, in order 
to build up a local enterprise.” 


In the next case in the same volume,** the Supreme Court applied 
to passenger rates the principle that it had just applied to rates 
on coal; 7. ¢., it held that passenger rates must yield the company 
a profit, irrespective of the profitableness of the company’s entire 
business. 


“Tt would not be contended that the State might require passengers to 
be carried for nothing, or that it could justify such action by placing 
upon the shippers of goods the burden of excessive charges in order to 
supply an adequate return for the carrier’s entire service. And, on the 
same principle, it would also appear to be outside the field of reasonable 
adjustment that the State should demand the carriage of passengers at 
a rate so low that it would not defray the cost of their transportation, 
when the entire traffic under the rate was considered, or would provide 
only a nominal reward in addition to cost.” 5” 


The rule, which these cases so clearly establish, that each serv- 
ice must pay its own costs, should be understood in this sense: 





8 Norfolk & Western Ry. Co. v. Conley, 236 U. S. 605, 609 (1915). 

57 Tn each of these cases the Supreme Court added a curious caveat. In the Northern 
Pacific case it said: “If in such a case there exists any practice, or what may be taken 
to be (broadly speaking) a standard of rates with respect to that traffic, in the light of 
which it is insisted that the rate should still be regarded as reasonable, that should be 
made to appear.” 236 U.S. 585, 599 (1915). In the Norfolk and Western case it said: 
“Tf in any case it could be said that there existed other criteria by reference to which 
the rate could still be supported as a reasonable one for the transportation in question, 
it would be necessary to cause this to appear.” 236 U. S. 605, 609 (1915). But the 
court does not appear to have had in mind any “practice,” “standard,” or “criteria” 
by reference to which it might be proper, on occasion, to violate the requirement of a 
reasonable return, and the implied dicta that such conditions might conceivably be 
discovered detract little from the force of the decisions. 
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that each service which can conveniently be treated as distinct must 
pay its own costs. Almost any service which is treated for rate- 
making purposes as a single division of a utility company’s busi- 
ness might conceivably be subdivided into different services 
differing more or less in the cost of performing them. For example, 
it costs more to carry a passenger who weighs 180 pounds than 
one who weighs 130 pounds, yet both pay the same fare. In the 
interest of simplicity and practicability, the subdivision of serv- 
ices must, as it does, stop somewhere; and its stopping some- 
where hardly derogates from the principle that each service must 
pay its own costs. This would seem to be the true explanation 
of the cases in which the Supreme Court has held that carriage 
over a section of road where costs are high, because of expensive 
construction® or light traffic,®® entitles the carrier to no extra com- 
pensation, but only to the normal rate which when applied to 
its whole road gives a fair return. It seems also measurably 
to reconcile the case of Aélantic Coast Line v. North Carolina 
Corporation Commission,® in which the court held that a railroad 
might be compelled to operate a particular connecting train on 
whieh it lost money. 

Since a utility company is entitled wherever possible, and re- 





58 St. Louis & San Francisco Ry. Co. »v. Gill, 156 U. S. 649, 665 (1895). 

59 Puget Sound Traction Co. v. Reynolds, 244 U. S. 574 (1917). 

Cf. State ex rel. Missouri Pacific Ry. Co. v. Atkinson, 269 Mo. 634, 192 S. W. 86 
(1917). 

69 206 U. S. 1 (1907). The Supreme Court (White, J.) in this case adopts, and in 
Northern Pacific Railway v. North Dakota, 236 U. S. 585 (1915), repcats a distinction 
which is far from convincing; viz., that to run a train is “to furnish a facility which it 
is a part of” the railroad’s “general duty to furnish for the public convenience. The 
distinction between an order relating to such a subject and an order fixing rates” 
is that ‘‘as the primal duty of a carrier is to furnish adequate facilities to the public, 
that duty may well be compelled, although by doing so as an incident some pecuniary 
loss from rendering such service may result.” 206 U. S. 26. 

Doubtless one primal duty of a carrier is to furnish adequate facilities to the public; 
but the duty of actually carrying passengers and commodities would seem to be quite 
as primal as the duty of furnishing adequate facilities for their carriage. Ifa road may 
be compelled to furnish means at a loss, why may it not be compelled to permit their 
use at a loss? Of course the court would not require a road to furnish passenger 
facilities in general at a loss; in Norfolk & Western Railway Co. v. Conley, 236 U. S. 
605 (1915), it held, what comes to the same thing, that a road could not be compelled 
to carry at a loss its passenger traffic as a whole. But the carriage of passengers on 
the less patronized and on the more patronized trains may well be lumped together 
and treated as a single service. 

Cf. Jones v. K. C., C. C., etc. Ry. Co., P. U. R. 1918 D, 586 (Mo. Pub. Serv. Com.). 
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gardless of all other considerations, to charge for every service it 
performs what that service costs, it is clear that there is no crite- 
rion, whether of the value of the service or anything else, which 
can compete with the criterion of cost as against the company, 
The proposition is a constitutional one. Both the Northern 
Pacific case and its fellow®™ involved state action, which the 
United States Supreme Court (in 1915) held unconstitutional, 
and the cases of course establish the law for every tribunal in the 
country. Yet the old idea that a utility’s right to charge what its 
service costs is conditioned on the service being worth so much is 
currently set forth as a truism in the dicta of commissions.™ 

The constitutional proposition of the Northern Pacific case 
disposes at the same time of a common-law question which might 
otherwise arise. Public utilities (if not all businesses) have a 
common-law duty to serve at reasonable rates. Whether the 
discharge of this duty might sometimes involve their serving at 
less than cost, might be a fair common-law question, were it not 
foreclosed by the Supreme Court’s determination that service at 
less than cost cannot constitutionally be required of them. 


Rates may never be fixed, by the state, below the cost of the 
service. May they sometimes be fixed, by the utility, above the 
cost of the service? Is there some criterion, whether of value of 
the service or something else, which can compete with cost in 
favor of the company? This also involves a common-law and 
a constitutional question: the ‘common-law question whether a 
utility sometimes may, consistently with its duty of serving at 
reasonable rates, charge rates which exceed cost, and the con- 
stitutional question whether the state may, consistently with due 
process of law and other constitutional restrictions, reduce to cost 
all rates which exceed it. If there be a rule of constitutional law 


8 Notes 55 and 56, supra. 

&@ F. g., Re Heisen, P. U. R. 1917 B, 644 (Ill. Pub. Util. Com.); Re Colorado Springs 
Lt. Ht. & Pwr. Co., P. U. R. 1916 C, 464, 482 (Colo. Pub. Util. Com.); Salisbury ». 
Salisbury Lt. Ht. & Pwr. Co., P. U. R. 1918 E, 331, 334 (Maryland Pub. Serv. Com.); 
Re New Jersey Gas Co., P. U. R. 1918 B, 438, 441 (N. J. Board of Pub. Util. Commrs.); 





' Re Portland Railway Lt. & Pwr. Co., P. U. R. 1918 B, 266, 274 (Pub. Serv. Com. of Ore.). 


® Conceivably the charging ‘of rates which exceed cost involves another constitu- 
tional question. It has been suggested that the consumer is unconstitutionally de- 
prived of his property if the utility is permitted to charge more than a reasonable rate; 
So. Ind. Ry. Co. ». R. R. Com., 172 Ind. 113, 87 N. E. 966 (1909); Civic League of 
St. Louis v. St. Louis Water Dept., P. U. R. 1917 B, 576 (Missouri Pub. Serv. Com.); 
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that, under some circumstances, the state may not reduce rates 
to cost, this is to say that utilities are at liberty under those cir- 
cumstances to fix rates above cost; and again there is an end of 
the common-law question. But if, on the other hand, the rule of 
constitutional law be that the state may reduce rates to cost under 
all circumstances, what follows is simply that utilities may not 
effectively fix them higher if the state objects. There is no com- 
pulsion on the state to object, and whether it does so is for its courts, 
subject to free correction by its legislature, to determine. The 
common-law question, in other words, is in this case an inde- 
pendent one. And it is in this second direction that the constitu- 
tional question is decided. 

It was pointed out above that the valuation of public-service 
property on another basis than that of cost must result, when the 
valuation is less than the cost, in the fixing of rates which, while 
they yield a reasonable return on the fair value of the property, do 
not yield such a return on its cost. This is a matter of valuation, 
of the basis on which returns are computed, with which this dis- 
cussion of rates of return has nothing directly to do. In just the 
same way, it has nothing directly to do with the valuation of 
property above its original cost. The Supreme Court is probably 
prepared to value property above its original cost in some cases.™ 
It would follow that rates, to be constitutional, must in such cases 
be high enough to produce a reasonable return on something more 
than cost; in other words, to produce more than a reasonable re- 
turn on cost. It does not follow that rates must ever be high 
enough to produce more than a reasonable return on fair value. 
And if a rate produces no more than a reasonable return on the fair 
value of the property employed, by hypothesis it does not exceed 
the cost of the service; since the cost of the service, by definition, 
includes a reasonable return on the fair value of the property. 

Similarly, there is some suggestion that the cost of operation of 
a particularly efficient and economical company should be reck- 
oned at something more than its actual current expenditures; in 





contra, Brooklyn Union Gas Co. v. New York, 50 N. Y. Misc. 450, 100 N. Y. Supp. 
570 (1906), pointing out that the law does not require the consumer to take the service. 

4 Cf. Willcox v. Consolidated Gas Co., 212 U. S. 19, 52 (1902); Minnesota Rate 
Cases, 230 U. S. 352, 454 (1913); San Joaquin Co. v. Stanislaus County, 233 U. S. 
454 (1914); Robert L. Hale, “The Supreme Court’s Ambiguous Use of ‘Value’ in 
Rate Cass,” 18 Cor. L. Rev. 208. 
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order that the company may profit somewhat from its efficiency 
and economy.” This is a matter of defining cost, or reasonable 
cost; not of permitting rates to exceed cost. 

A United States Circuit Court has delivered a dictum to the 
effect that the state may not constitutionally reduce rates to the 
cost of the service when the existing rates are no greater than 
the service is “worth.” ® This dictum is perhaps unique. The 
Supreme Court case of Cotting v. Kansas City Stock Yards Co.” 
has been thought to hold that rates may not constitutionally be 
forced down to the point where they yield only a reasonable re- 
turn to the company, if some higher rate is reasonable to the con- 
sumer. The case has some appearance of laying down such a 
tule, chiefly because the only elaborate opinion it contains takes 
that view. But this opinion, while it reaches the result which the 
court reached, was concurred in by only a minority. No such 
view is involved either in the opinion of the majority or in the 
decision of the court. The Kansas legislature had passed an act 
which classified as “public stock yards” all yards which handled 
a certain amount of live stock per day. Various regulations 
were imposed upon “‘public stock yards”; among other things, 
the rates which they might charge were fixed and lowered. The 
Kansas City Stock Yards Company was the only concern the 
business of which was large enough to bring it within the act. 
The Supreme Court enjoined the enforcement of the statute, but 
not at all on the ground that it would be unconstitutional to limit 
profits to a reasonable return on the fair value of the property 
employed. The majority — six judges — rested the unconstitu- 
tionality of the statute solely on the ground that it deprived the 
company of the equal protection of the laws. That is, they de- 
cided nothing more than that mere volume of business — the 
basis of classification in the act — was not a reasonable basis of 
classification; that a company might not legally be selected for 
subjection to regulation of various sorts, while all others were 
left unregulated, on the sole ground that its volume of business 
was large. It was not decided that large profits, as distinguished 
from a large volume of business, would be an improper basis of 





% L. R. A. rors A, 43, note, and cases cited. 
% Central of Georgia Railway v. R. R. Commission (Ala.) 161 Fed. 925, 994 (1908). 
87 183 U.S. 79 (1901). 
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classification, though the long minority opinion of Mr. Justice 
Brewer contains abundant dicta to that effect. The court had no 
opportunity, if it had the inclination, to decide such a thing, and 
the majority did not intimate that it had any such inclination. 

On the other hand, two decisions of the United States Supreme 
Court involve, though they do not express, both the constitu- 
tional proposition that the state may reduce to cost rates which 
exceed it, even if the value of the service be higher, and the com- 
mon-law proposition that rates which exceed cost are unreason- 
able and should be reduced, even if the value of the service be 
higher. In Central Yellow Pine Association v. Illinois Central 
Railroad,® and Tift v. Southern Railway, the Interstate Commerce 
Commission held that the increased prosperity of the lumber 
business did not justify increases in rates which were already 
remunerative, and ordered the carriers to reduce their rates. In 
the Tift case, the commission said: 


“Tt is clear that, if a rate on an article of traffic is already renumera- 
tive, the increased prosperity of the business of manufacturing that 
article is no ground for an advance of the rate. The claim to the con- 
trary on the part of the carriers is based upon the erroneous assumption, 
so prevalent among traffic managers, that a rate may be made as high 
as ‘the traffic will bear’ . . . ‘The test of the reasonableness of a rate 
is not the amount of the profit in the business of a shipper or manufac- 
turer, but whether the rate yields a reasonable compensation for the 
services rendered. If the prosperity of the manufacturer is to have a 
controlling influence, this would justify a higher rate on the traffic of the 
prosperous manufacturer than on that of one less prosperous. The 
right to participate in the prosperity of a shipper by raising rates is 
simply a license to the carrier to appropriate that prosperity, or in other 
words, to transfer the shipper’s legitimate profit in his business from 
the shipper to the carrier.’” 7 


Both of these cases were followed by proceedings in the United 
States courts, and ultimately in the Supreme Court, in which the 
commission’s orders were sustained and the roads were required 
to obey them. In the Tift case,” the Circuit Court pointed out 
that the antecedent rates were conceded to be remunerative, and 
that the roads were prosperous, and declared that the roads had 





6 10 I. C. C. 505 (1905). 
6 Tbid., 548. 7 Ibid., 548,:582. 
1 Tift v. Southern Railway, 138 Fed. 753, 763 (1905). 
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no “right, by arbitrarily increasing freight rates, to divert at any 
time to their own treasuries a share of the profits of successful in- 
dustries or occupations.” The Supreme Court ™ did not discuss 
or formulate the rules that, even when the consumer is particu- 
larly prosperous and the service particularly advantageous to 
him, rates may not reasonably be fixed by the utility above the 
cost of the service, and that, if so fixed, they may constitutionally 
be reduced to cost by the state. No attack on the commission’s 
action on constitutional grounds seems to have been made. But 
both rules are involved in the court’s action in sustaining the com- 
mission’s rates and affirming the decrees against the companies. 
For the commission and the lower courts had acted on both rules, 
and an opposite rule on either point would have led to an opposite 
conclusion and a reversal. It must be supposed that, if the Con- 
stitution were violated by forcing rates down to the cost of the 
service regardless of its value, the Supreme Court would have 
taken judicial notice of the fact and refrained from doing so. In 
the Illinois Central case, it said: 


“The question submitted to the Commission ... was one which 
turned on matters of fact. In that question, of course, there were ele- 
ments of law, but we cannot see that any one of these or any circum- 
stance probative of the conclusion was overlooked or disregarded.” ” 


These decisions are reénforced by the analogy of the rule, which 
the Supreme Court has not only applied but plainly expressed 
that rates may not be fixed below cost by the state: “ and there is 
nothing from that court to set against them except broad dicta to 
the general effect that value is as important as cost. There is, in 
fact, little disposition in any quarter to give the general proposi- 
tion that value of service is as important as cost any specific applica- 
tion to the situation in which value is thought’to exceed cost. It 
is hardly disputed (otherwise than by the assertion of the general 
proposition in question) that rates which exceed cost constitu- 
tionally may, and legally should, be reduced to cost, whatever 
the value of the service. Every American decision or statement 





% Tilinois Central. Railroad v. Interstate Commerce Commission, 206 U. S. 441 
(1907); Southern Railway ». Tift, 206 U. S. 428 (1907). 

% Tilinois Central Railroad v. Interstate Commerce Commission, 206 U. S. 441, 466 
(1907). 

™ Notes 55 and 56, supra. 
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that they should is of course in effect, however implicitly and 
unconsciously, an expression of the tribunal’s opinion that they 
may. There are an abundance of dicta” and decisions ® that 
rates must not exceed cost (including a fair return), in which 
nothing is said of value. This is of course tacitly to treat value 
as immaterial when cost is known. In Stanislaus County v. San 
Joaquin Canal Co.,” for example, the Supreme Court, without dis- 
cussing the value of the service, sustained a reduction in rates on 
the basis of the profits the company was making, and said: 


“Tt is not confiscation nor a taking of property without due process 
of law, nor a denial of the equal protection of the laws, to fix water rates 
so as to give an income of six per cent upon the then value of the prop- 
erty actually used . . . even though the company had prior thereto 
been allowed to fix rates that would secure to it one and a half per cent 
a month income upon the capital actually invested in the undertaking. 
If not hampered by an unalterable contract . . . a law which reduces 
the compensation theretofore allowed to six per cent upon the present 
value of the property used for the public is not unconstitutional. There 
is nothing in the nature of confiscation about it.” 


There are also some decisions (besides those already discussed) 
confining rates to cost, in which the contention that the value of 
the service concerned exceeds its cost is expressly dealt with and 
declared to be irrelevant. In Oregon & Washington Lumber Manu- 
facturers’ Association v. Union Pacific Railroad,” in disapproving 
certain advances in rates on lumber, the Interstate Commerce 
Commission said: “If the old rates were just and reasonable, the 
defendants cannot justify the advance on the ground of the pros- 
perity of the lumber business. . . .” And in Commercial Club of 





% Turner v. Connecticut Co., 91 Conn. 692, ror Atl. 88 (1917); Hartford ». Connecti- 
cut Co., P. U. R. 1918 C, 611, 627; (Conn. Pub. Util. Com.); Salisbury v. Salisbury Lt., 
Ht. & Pwr. Co., P. U. R. 1918 E, 331 (Md. Pub. Serv. Com.); Re Farmers and 
Merchants Telephone Co., P. U. R. 1918 F, 283, 289 (Neb. Ry. Com.); Re Bronx Gas 
and Electric Co., P. U. R. 1918 D, 300, 329 (N. Y. Pub. Serv. Com., First Dist.). 

% Stanislaus County v. San Joaquin Canal Co., 192 U. S. 201, 213 (1904); Cedar 
Rapids Water Co. ». Cedar Rapids, 118 Iowa 234, 91 N. W. 1081 (1902); Home Tele- 
phone Co. v. Carthage, 235 Mo. 644, 139 S. W. 547 (1911); Garwood v. Colo. Southern 
Ry. Co., P. U. R. 1916 A, 911 (Colo. Dist. Ct., Div. 2); In re Colo. Springs Lt., Ht. 
‘& Pwr. Co., P. U. R. 1916 A, 872, 887 (Colo. Pub. Util. Com.). The Railroad Pas- 
senger Rate Case, P. U. R. 1915 B, 362, 368, 369 (Mass. Pub. Serv. Com.; perhaps 
dictum). 

™ 192 U. S. 201, 213 (1904). 7% 14 I. C. C. 1, 15 (1908). 
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Omaha v. Anderson & Saline River Railway Co.,”* in holding another 
lumber rate too high, the commission said: 


“Defendants contend that the rate of 26% cents to Omaha is shown 
to be reasonable by the facts that the traffic moves freely and that the 
lumber business in Omaha has greatly increased. . . . We are not, as 
at present advised, ready to accept the theory that rates may lawfully 
and reasonably be increased by progressive advances as long as. the 
trafic moves freely. . . . Some traffic must move, and reasonably 
freely, up to the point where the rate becomes prohibitive.” 


A logical modern case, decided by the Supreme Court of 
Wisconsin, is Duluth Street Railway Co. v. Railroad Commission 
of Wisconsin.*° The commission had reduced street-car fares, 
on the ground that the existing ones yielded the company a net 
return of 74% per cent on the fair value of its property. The court 
sustained the action of the commission, against the company’s 
contention that the reasonableness of rates depended not upon the 
company’s profit but upon what the service was ‘“‘worth to the 
public.” The court observed that the value of a service rendered 
by a monopoly is a vague idea, and continued: 


“The cost of the service is the most definite and tangible guide there 
is to tie to in making rates, if, indeed, it is not the only one. Where 
rates are so adjusted as to yield a fair return on the value of the prop- 
‘erty over and above expenses and depreciation, they are reasonable. 
Where they are so fixed as to materially exceed this sum, they are not.” 


The House of Lords,*' and in one case, curiously enough, the 
Interstate’ Commerce Commission,®? seem to have taken the 





7 181. C. C. 532, 536 (1910). 

80 161 Wis. 245, 152 N. W. 887 (1915); P. U. R. 1915 D, 1092. 

81 Canada Southern Railway v. International Bridge Co., 8 A. C. 723 (1883); 
contains at least a vigorous dicium to the effect that the value of the service to the 
consumer is practically the only thing that counts in determining how much he may 


- reasonably be charged; that the producer’s profit, unless it is “enormously dis- 


proportionate to the money laid out,” has nothing to do with it. Of course no consti- 
tutional question was involved in the case. Moreover, it is not at all clear (as 
a lower court had pointed out and as the House of Lords implied) that the rates which 
were approved as reasonable, in the absence of legislative restriction, involved any 
excessive return to the company; for the return was alleged to amount “at the utmost 
to 15 per cent,” and the physical risk of loss to which the company’s bridge was 
exposed was enormous. 

® Railroad Commrs. of Iowa ». Illinois Central R. R., 20 I. C. C. 181 (1911). The 
complaint before the Commission asked for a reduction of the railroad passenger fares on 
a bridge across the Mississippi River. The income which the Illinois Central got from 
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opposite view of the question whether rates may exceed cost and 
still be reasonable. But the American law is clearly that rates 
above cost are unreasonable; that there is no constitutional ob- 
stacle to reducing them to cost; and that they should be reduced 
accordingly, whatever the value of the service may be. 


It is clear that there can be no sense of the phrase value of the 
service, or reasonableness to the consumer, in which it is a cri- 
terion superior to, or codrdinate with, cost of the service. If 
there were such a sense, it would follow, whatever the sense were, 
that the cost criterion would occasionally give way to it; and the 
cost criterion gives way to nothing. Rates may neither be fixed 
below cost when the value of the service is low, nor above cost 
when the value is high. 

Is this as it should be? This raises the question, what is meant 
by value of the service, or reasonableness to the consumer? The 
phrases are much used and little defined. The word value, since 
it is spoken of in this connection as a measure of what purchasers 
should pay, is evidently not used in its ordinary sense: for we or- 
dinarily mean by the value of a thing not a theory but a condition 
— the amount which people will and do pay for it. Neither, evi- 
dently, is value here used in the sense of cost: since it is offered 
precisely as a criterion distinct from cost. Neither does it mean 
the rate which will bring the producer the greatest aggregate 
profit (what the traffic will bear), nor the highest rate which some 
proportion or other of consumers will pay. There is little serious 
contention at present that rates should be kept up to such a point, 
and comparatively little need of a rule of law, or any other motive 





the bridge was a complicated bookkeeping question which the Commission did not 
answer categorically. After stating that “the net earnings of the bridge company 
are said to amount to about 20 per cent on the original cost of the structure,” it inti- 
mated some doubt of the accounting processes by which that result was reached; 
but it did not in terms dispute it, nor fix on any lower percentage as more accurate. 
And it did distinctly hold that the “generous returns” did not constitute a reason 
for lowering the rate. This conclusion rested partly on the consideration that “bridges 
are and have been regarded as precarious properties” — a matter which goes to the 
cost of the service, and indicates that the real rate of return is less than the apparent 
one. But it also rested in part, expressly, on notions of reasonableness to the con- 
sumer, including the proposition that “testing the charge of 25 cents for passage over 
this bridge with the tolls exacted for passage over other bridges we find it not un- 
reasonable.” The bare cost basis would hardly have led the Commission to sustain 
the rate. 
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than self-interest, to keep them down to it. One critic has been 
led to the conclusion that “to say that the rate must not exceed 
what the service is reasonably worth ... means nothing.” * 
More exactly, perhaps, to say that the rate must not exceed what 
the service is reasonably worth, in any normal sense of worth, 
means nothing. Though the proposition means nothing if the 
_ words are taken in their ordinary sense, and nothing true in what- 
ever sense they are taken, it may in some special sense of the words 
mean something false. 

The sense which is given to the value of the service is not only 
special but various. The Interstate Commerce Commission has 
spoken of “value of the service, with its bundle of constituents,” ™ 
without further definition; and again has used the phrase in the 
sense of the rates that “commodities and the industries that use 
them can well stand.”*® In another case, the thing the commis- 
sion had chiefly in mind seems to have been the rates commonly 
charged for similar services.** In Silk Association of America 
v. Pennsylvania Railroad Co.,8" the commission said, “Tllustra- 
tive of the value of service is the percentage that the rate paid 
bears to the value of the article.” A federal court has spoken of 
“the value of the service to the shipper” as “including the 
value of the goods and the profit he could make out of them by 
shipment.” °° 

These various matters have one broad feature in common: 
they all go to public policy. That is, they affect the question what 
it is or may be thought desirable to charge for a service, as dis- 
tinguished from the question what the service costs. No list can 
be drawn of all the considerations which may affect a tribunal’s 
view of public policy in its bearing on rates. When value of serv- 
ice is spoken of, as it usually is, without attempt at definition, 





8 Robert L. Hale, ‘“‘The Supreme Court’s Ambiguous Use of ‘Value’ in Rate 
Cases,” 18 Cot. L. REV. 208, 210. . 

* Boileau v. P. & L. E. R. R., 22 I. C. C. 640, 652 (1912). 

8 Coke Producers’ Assn. v. B. and O. R. R., 27 I. C. C. 125, 132 (1913). 

% Railroad Commrs. of Iowa v. Illinois Central R. R., 20 I. C. C. 181, 186, and 
189 (1911). Cf. Re Kent Water & Light Co., P. U. R. 1917 D, 394, 397, where the 
Ohio Public Utilities Commission said: ‘‘The value of the service . . . is reflected more 
or less by what such service is usually furnished for by other companies to other con- 
sumers under similar circumstances.” 87 44 1. C. C. 578, 580 (1917). 

88 Interstate Commerce Com. v. Chicago Great Western Ry., 141 Fed. 1003, 1015 


(1905). 
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there is no knowing whether the intended meaning is one or more 
of these enumerated considerations of policy, or other comparable 
ones, or all of them together; but something that may be classi- 
fied as an idea of policy is probably always in mind. Perhaps the 
phrase has been oftenest used, though never defined, in the widest 
sense it can have (i. e., the widest which excludes cost, and so is 
intelligible as a proposed criterion codrdinate with cost)— the 
resultant of all the considerations other than cost (and discrimina- 
tion) which ought as a matter of public policy to influence rates. 

Value of the service, in any of these senses, not only is not, but 
should not be, and in some directions could not be, allowed to over- 
rule cost. The most obvious objection to a value criterion is its 
indefiniteness. This results not merely from the fact that its 
formal definition is a matter of uncertainty and dispute. The 
several proposed definitions are each incapable of being applied to 
particular facts with any approach to certainty. What is the 
measure of what ‘commodities and the industries that use them 
can well stand”? How many rates elsewhere are to be collected for 
comparison, and is their simple average, a weighted average, or 
some other function to be selected? Is the rate per ton on every 
commodity to constitute the same fraction of its value, and if not, 
on what are variations from normal to be based? Just how much 
do all the considerations of public policy (independent of cost) 
make it desirable that the rate on coal from Scranton to New 
York should be? Value of the service cannot be made a primary 
criterion of rates without asking some questions of this sort; and 
if such questions are to be answered at all, they cannot fail to be 
answered in a great and shifting variety of ways. As Commis- 
sioner Meyer, speaking for the Interstate Commerce Commission, 
has said: 


“As between . . . the cost of the service and the value of the serv- 
ice, the first is decidedly more capable of exact determination and 
mathematical expression than the latter. If, as some would have us 
believe, no measure has yet been discovered for ascertaining the cost 
of the service, what measure is there suggesting anything definite and 
tangible and sufficiently practical in its application to carry conviction 
which can be applied to the value of the service? ” *® 





89 Boileau v. P & L. E. R. R., 22 I. C. C. 640, 652 (1912). Cf. Duluth St. Ry. Co. 
2. R. R. Com. of Wis., 161 Wis. 245, 152 N. W. 887 (1915). 
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It has been pointed out that if any value criterion were set up 
as coérdinate with the cost criterion, rates would sometimes have 
to be fixed below cost and sometimes above it. Consider first the 
idea of fixing rates below cost. Doubtless an economy is con- 
ceivable in which people would not produce goods and services 
because it was made financially worth their while, and in which 
capital would not be in private hands at all. But we are living 


‘in a society in which capital is in private hands, and one which 


gets its work done chiefly by the economic motive. Physicians 
and artists sometimes may, but the owners of capital as such cer- 
tainly do not, do for us what does not promise to be worth their 
while. Now more capital is constantly needed for public utilities. 
The chance of its earning a great return, which is considerable in 
some kinds of business, is now comparatively negligible in this. 
The needed capital is nevertheless supplied — because a reason- 
able return is considered certain. If we are to continue to get this 
capital by voluntary induction from private sources, we must 
continue regularly to allow it a return.” 

Doubtless the rates for some particular services might be fixed 
below cost; but, if capital were still to be attracted into public 
utilities, it would be necessary to allow such high rates at other 
points in the schedule as to make the aggregate return satisfac- 





% Cf. Robert H. Whitten, “Fair Value for Rate Purposes,” 27 Harv. L. REv. 
419, 422: “There is . . . sound reason why in the long run the public cannot pay 
less” than the normal cost of production. THorsTEIN VEBLEN, THE NATURE OF 
PEACE, 325, “So long as the price system rules, that is to say so long as industry is 
managed on investment for a profit, there is no escaping this necessity of adjusting 
the processes of industry to the requirements of a remunerative price.” 

In Re Portland Railway, Light & Power Co., P. U. R. 1918 B, 266, 274, 275, the 
Public Service Commission of Oregon, in granting an application for increased street- 
car fares, said: “A prime consideration in the investment of capital in enterprises 
designed to serve the public is the attitude of the public toward its servants, and this 
attitude is indicated chiefly by the actions of the rate-making authorities. . . . If 
any Public Service Commission should make a practice of enforcing rates which 
would not attract free capital, it is certain that the community would eventually lose 
more than it would gain.” 

Cf., also, L. R. A. 1915 A, 30, note. 

Re Bronx Gas & Electric Co., P. U. R. 1918 D, 300, 331, 332 (New York Pub. 
Serv. Com., First Dist.): “Capital can be drawn to public utilities from private enter- 
prises only by establishing an attractive relationship between the certainty of the 
return and the percentage of the return the utility is allowed to earn upon the money 
put into the project by investors. If the Commission cannot make a moderate return 
fairly certain, the percentage of return must be higher, else capital will be repelled.” 
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tory. The favored consumers would be parasitic on other con- 
sumers; they could not long be upon the producer. The economics 
of such a course would be of a sort which has long been thoroughly 
discredited among economists, and is beginning to be among 
other people. If A wants a thing and is prepared to pay its cost, 
there is (at least if it is beneficial or harmless) no reasonable excuse 
for refusing to let him have it. It is perfectly inequitable to charge 
him more than its cost in order that a different thing may be fur- 
nished at less than cost to some one else.” 

If a particular industry is unable to pay the cost of the service 
it desires, it should do what most people do with respect to what 
they cannot pay for; it should go without. Traffic which will not 
bear the cost of carrying it ought not to be carried. Its owners 
have no vested right to live at other people’s expense, and that is 
what happens if they pay only part of the cost of their service 
while the utility collects the rest from others. The situation is not 
altered if the article carried, or otherwise served, is of low value. 
That a thing is cheap no more gives it a right to be carried free, 
or without fully paying its way, than an individual’s poverty en- 
titles him to be carried free.** If companies elsewhere are so 
fortunately situated that they can profitably furnish a given serv- 
ice at a lower rate than A, that is no reason for requiring A to 
furnish it at a loss. And as for public policy, the public has no 
such interest in this or that industry as to raise a policy in favor of 
putting its costs upon other industries; at least, it has no such 
obvious interest that commissions and courts may properly act 
on it. 

There are as serious objections to fixing rates above cost. So 
far as a given service is competitive, that also cannot be done; if 
it were attempted, competitors would simply get all the business. 
And some public utilities have actual or potential competition. 





% Pub. Serv. Com. v. Puget Sound International Ry. & Power Co., P. U. R. 1916 B, 
81 (Pub. Serv. Com. of Wash.); Re United Traction Co., P. U. R. 1916 E, 249 (N. Y. 
Pub. Serv. Com., Second Dist.); Hughes, J., in Northern Pacific Railway v. North 
Dakota, 236 U. S. 585, 598 (1915). 

” “Tt is urged by the State that the commodity in question is one of the lowest 
classes of freight. This may be assumed, and it may be a good reason for a lower 
rate than that charged for carrying articles of a different sort, but the mere grade of 
the commodity cannot be regarded as furnishing a sufficient ground for compelling 
the carrier to transport it for less than cost or without substantial reward.” Northern 
Pacific Railway v. North Dakota, 236 U. S. 585, 597, 598 (1915). 
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Usually it is potential, and the costs of the potentially competing 
concern are not unlikely to be greater than those of the established 
one; but if rates are fixed seriously above the point at which the 
potential competitor could supply the demand, he will presently 
supply it. If the utility is free from competition, actual or poten- 
tial, it can easily fix rates at the point of greatest net return, how- 
ever far that may be above cost; if the law leaves it alone. But it 
seems clear that the law should, as it does, undertake to prevent 
that. It would be hard to find a presentable reason of policy for 
allowing the beneficiaries of a monopoly, natural or legal, more 
than a reasonable return on the value of their whole property, or 
more than a reasonable profit on any particular service. It is 
said that the utility should share in the prosperity of its cus- 
tomers; but it is not made clear why it should, and moreover it 
inevitably does,® through disposing of more of its product when 
its customers are prosperous. Should an industry pay a rate that 
yields more than a fair return, simply because it can pay such a 
rate and still do business? The proposition that it should leads 
logically to the old idea that a utility may properly charge “what 
the traffic will bear”; which means that it may absorb the entire 
profit of its customers, except just enough to keep them running. 
There may be good reason why the results of the enterprise or luck 
of the men in a particular business should go to others than them- 
selves, to the state, for example; but why they should go to the 
monopolies which serve them it is hard to imagine. 

Again, suppose companies elsewhere generally charge a rate 
which would give the particular company an inordinate profit. 
The most which one company can at all plausibly argue from the 
case of another is that it is entitled to parallel treatment. As the 
rates of the other companies are presumably based on their costs, 
and accordingly allow them only a reasonable profit, the par- 
ticular company gets essentially parallel treatment if it also is 
allowed a reasonable profit. The fact that m is the rate which 
will yield a reasonable return to A company is no more reason for 
keeping the rates of B company, whose costs are lower, up to , than 
for keeping the rates of C, whose costs are higher, down to n. 
Companies are concerned with rates only so far as they bear on 





% The Interstate Commerce Commission points this out in Central Yellow Pine 
Assn. v. Illinois Central R. R., 10 I. C. C. 505, 536 (1905). 
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profits. Whether a company’s net profits are more or less than is 
normal for similar companies has an immediate bearing on the 
question whether its profits, and consequently its rates, are rea- 
sonable; but a comparison of the rates themselves is significant 
only indirectly. 

As to the value of the article, of which much is made in discus- 
sions of the value of the service, it is hard to see why the shippers 
of valuable articles are not as well entitled as the shippers of 
cheaper ones to be served at cost, including risk and a reasonable 
profit. There is no public policy against owning or shipping 
valuable articles, and consequently no reason for imposing a tax 
on their circulation. Even if and when it is well to impose a tax 
on the circulation of some things, as being harmful or luxurious, 
the tax should be collected by the state and not by utility com- 
panies. . 

To charge something in addition to cost for the transportation 
of a commodity has the same sort of effect as a customs tariff 
between the places affected. That interstate customs tariffs are 
forbidden by the Constitution is not the worst that can be said of 
them. They would prevent people in one part of the country 
from getting the maximum benefit from the low cost of produc- 
tion of particular things in other parts of the country. They 
would injure the consuming region by reducing consumption 
(and consequently the production of other things for purposes of 
exchange), and the producing region by reducing production 
(and consequently the consumption of other things got by ex- 
change). A transportation charge which exceeds cost acts in the 
same way. 

In practice it would nearly always be impossible to fix rates 
below cost, whatever legal theory might have to say about it; 
while it would be very easy, if the law permitted, to fix them above 
cost in every case in which competition would not be stirred up 
by doing so. The net result of adopting the two halves of the 
value-of-the-service theory would therefore be a serious increase 
in public utility rates as a whole. 


It appears, then, that the various circumstances other than 
cost which are sometimes referred to, under the name of value of 
the service, as bearing on rates — such as the prosperity or de- 
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pression of a class of patrons; the cheapness or costliness, the 
necessary or luxurious character of an article served; the fact that 
rates elsewhere are high or low — not only do not, but should not 
and in some directions could not operate to overrule cost or rea- 
sonableness to the producer. There must always be a substantial 
return to the utility, if that is possible; and this could not be so 
if rates were limited at the upper end by any consideration of value 
of the service or reasonableness to the consumer. The return to 
the utility must never be enormous, and this could not be so if 
rates were limited at the lower end by any such consideration. The 
sole primary requirement is that the return to the utility shall be 
reasonable; in other words, the maximum and minimum limits of 
rates are fixed exclusively by cost. 


It does not follow that the circumstances referred to as value 
of the service have no effect on rates. They readily may, there are 
reasons why they should, and some of them undoubtedly do, 
operate to fix rates at a higher or lower point within the range of 
cost. There is no uniform rule that a reasonable return consists 
of a given percentage on the fair value of the property employed. 
On the contrary, the percentage of return upon the fair value of 
the property which it is reasonable for a utility to earn is agreed 
to be a variable percentage. Between the lowest return that is 
substantial and the highest that is not inordinate, there is a belt, 
more or less broad, of returns which are reasonable in some cir- 
cumstances and not in others. In accordance with what does 
the return which it is reasonable for a utility to earn vary? It 
cannot vary in accordance with the cost of the service. The cost 
of the service consists of the costs of operation, maintenance, 
and insurance, depreciation, and the very item we are now con- 
sidering — a reasonable percentage on the value of the property 
employed. The percentage of return which is reasonable cannot 
depend upon itself, or upon the value of the property to which the 
percentage is to be applied, or upon the size of any of the items 
which must be covered before a return begins to accrue — main- 
tenance, operating expenses, insurance, and depreciation — unless 
it be, in some cases, operating expenses.” Since it cannot normally 





* Jt is sometimes said that the efficiency of the company should affect the rate of 
return allowed; Taylor v. Northwest Light & Water Co., P. U. R. 1916 A, 372, 389, 
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depend upon the elements that go to make up cost, it cannot de- 
pend upon cost. It must therefore depend on something other 
than cost. That is to say that it must depend upon the value of 
the service, if not in one or more of the specific senses which have 
been suggested for that phrase, then in the broad sense of all the 
circumstances other than cost (and discrimination) which strike 
the court as affecting the question what rate is proper. 

Since the primary requirement is that rates shall equal cost, the 
value of the service can take effect only so far as cost is in doubt. 
But cost is always in doubt. Even the cost of a company’s whole 
product is by no means free from doubt. The mere amount of the 
property employed is certain, and the cost of maintenance and 
operation is tolerably certain; but the value of the property and its 
rate of depreciation are matters of opinion, and the proper rate 
of return is eminently a matter of opinion. Ideas of public policy 
exert their chief influence in the determination of what consti- 
tutes a reasonable rate of return; but judges could not if they 
would, and there is no reason why they should, altogether exclude 
the influence of such ideas in deciding on the fair value of the 
property and its rate of depreciation. In the case of a particular 
service, the doubtful element in cost is far larger still. When, as 
in the case of a carrier, a company is performing a variety of serv- 
ices, it is clear and familiar that there is no means of determining 
neatly the share of the value of the whole property, or of depre- 
ciation, or of the costs of operation and maintenance, which ought 
to be attributed to each. The question exactly what a particular 
service costs is therefore “‘one of almost insuperable difficulty.” * 

It is unquestioned that the profit which a utility may earn on 
its entire business is variable; and observations to that effect have 
frequently been coupled with references to the interest of con- 
sumers. The United States Supreme Court has said: 


“Tf the answer had not alleged, in substance, that the tolls prescribed 
. . were wholly inadequate for keeping the road in proper repair and 





390 (Idaho Pub. Util. Com.); Duluth St. Ry. Co. 2. R. R. Com., 161 Wis. 245, 152 
N. W., 887 (1915); P. U. R. r91r5 D, 192, 206. There is little objection to putting the 
matter in this way, and considering that it involves varying the return (inversely) 
with the cost. But, if cest is defined as reasonable or normal cost, the return above 
cost is not made to fluctuate when the efficient company is allowed a greater profit 
than the inefficient one. ’ 

% Central Yellow Pine Assn. ». Illinois Central R. R., ro I. C. C. 505, 538 (1905). 










550 HARVARD LAW REVIEW 





for earning dividends, we could not say that the act was unconstitu- 
tional merely because the company (as was alleged and as the demurrer 
admitted) could not earn more than four per cent on its capital stock. 
It cannot be said that a corporation is entitled, as of right, and without 
reference to the interests of the public, to realize a given per cent upon 
its capital stock. When the question arises whether the legislature has 
exceeded its constitutional power in prescribing rates to be charged by 
a corporation controlling a public highway stockholders are not the 
only persons whose rights or interests are to be considered. The rights 
of the public are not to be ignored.” * 














But the statement of variability is most commonly made, as 
one would expect, with reference to the return on particular serv- 
ices. In Northern Pacific Railway v. North Dakota, the very case 
in which it was laid down that the value of a service could not be 
made an excuse for fixing rates below cost, the United States 
Supreme Court said: 








“The legislature, undoubtedly, has a wide range of discretion in the 
exercise of the power to prescribe reasonable charges, and it is not bound 
to fix uniform rates for all commodities or to secure the same percentage 
of profit on every sort of business. There are many factors to be con- 
sidered — differences in the articles transported, the care required, the 
risk assumed, the value of the service, and it is obviously important 
that there should be reasonable adjustments and classifications. . . . 
The court . . . is not called upon to concern itself with mere details 
of a schedule; or to review a particular tariff . . . which yields sub- 
stantial compensation for the services it embraces, when the profitable- 
ness of the intrastate business as a whole is not involved.” %” 














And the actual effect of the value of the service on rates is, natur- 
ally, most evident in cases dealing with classification, or other- 













% Covington Turnpike Co. ». Sandford, 164 U. S. 578, 596 (1896). Cf. Southern 
Indiana Ry. Co. ». R. R. Com., 172 Ind..113, 128, 87 N. E. 966, 971 (1909). “What 
that profit shall be — whether ten, six, two, or any other per cent — must be deter- 
mined from the facts of each particular case, taking into account, as against the cost 
and earning capacity of the railroad, the value of the service to the shipper, and the 
amount he can reasonably afford to pay. In short, as the charge approaches oppres- 
sion to the shipper, it should in the same degree approach the point of minimum 
profit to the carrier.” 

7 236 U.S. 585, 598, 509 (1915). Similarly, in Norfolk & Western Railway v. West 
Virginia, 236 U. S. 605, 609 (1915), the court said: “The state is under no obligation to 
secure the same rate of return from each of the two principal departments of business, 
passenger and freight.” Cf. Bogart v. Wis. Tel. Co., P. U. R. 1916 C, 1020, 1053, 
1054 (Wis. R, R. Com.). 
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wise passing on particular rates. As the Interstate Commerce 
Commission said in 1912, 


“Tn all classification consideration must be given to what may be termed 
public policy, the advantage to the community of having some kinds of 
freight carried at a less rate than other kinds.” 


For example, the Interstate Commerce Commission has treated 
the prosperity or depression of the business affected by a particular 
rate as bearing on the question what the rate should be, when 
there has been no question of going above or below the limits 
of cost. The complainant’s prosperity was treated in Hitchman 
Coal & Coke Co. v. Baltimore & Ohio Railroad * as pointing more 
or less to the conclusion, which the commission reached, that 
the rates complained of were not too high; and in Cattle Raisers’ 
Association of Texas v. M. K. and T. Railway’ the depression 
of the complainants’ business was treated as having some tendency, 
though a slight one, to justify the commission’s action in lower- 
ing rates.! But it can hardly be said to be established law that 
prosperity or the lack of it on the part of consumers is entitled to 
any weight at all. 

On the other hand, it is entirely settled that the value of an 
article served counts in fixing the rate. In 1917, in dismissing a 





98 In re Advances in Coal Rates, 22 I. C. C. 604, 623 (1912). The dictum in this 
case that the Norfolk & Western did not prove itself entitled to an advance by the 
mere showing that existing rates did not cover the cost of the service is overruled, if 
it was ever law — which is very doubtful — by Northern Pacific Railway v. North 
Dakota, 236 U.S. 585 (1915). 

In Coke Producers’ Assn. v. B. & O. R. R., 27 I. C. C. 125, 132, 140 (1913), rates 
were lowered on the ground, among others, of public policy in favor of the dissemina- 
tion of an article. The Public Service Commission of West Virginia took similar 
action in Greer v. B. & O. R. R. Co., P. U. R. 1916 D, 286, 301. Cf. R. R. Passenger 
Rate Case, P. U. R. 1915 B, 362, 386. (Mass. Pub. Serv. Com.), and Bogart v. Wis. 
Tel. Co., P. U. R. 1916 C, 1020, 1053, 1054, on propriety of favoring some classes of 
traffic. 

9 161. C. C. 512 (1909). 

100 1 I. C. C. 296, 348 (1905). 

101 Tn Central Yellow Pine Assn. ». Illinois Central R. R. Co., 10 I. C. C. sos (1905); 
and Tift ». Southern Railway, 10 I. C. C. 548 (1905); the Interstate Commerce Com- 
mission, in holding that the prosperity of a business cannot excuse the imposition of 
a rate which exceeds cost, used language which, taken literally, would indicate that 
the prosperity of a business served has nothing at all to do with the propriety of a 
rate. But the Commission may be supposed to have had in mind only the question 
with which it was dealing, viz., the question of allowing a rate to exceed cost. The 
question of fixing a rate higher or lower within the range of cost is distinct. 
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complaint against a carrier’s rate on raw silk, the Interstate Com- 
merce Commission said: 


“The increase in the hazard is not the only fact to be considered in 
prescribing rates for the transportation of highly valued commodities. 
The Supreme Court in NV. P. Ry. v. North Dakota, 236 U. S. 585, 599, 
in giving some of the many factors which should be considered in mak- 
ing rates, names ‘the risk assumed’ and also ‘the value of the service.’ 
This Commission has throughout its history given consideration to the 
value of a commodity when determining what is a reasonable rate 
thereon. Illustrative of the value of service is the percentage that the 
rate paid bears to the value of the article. . . . Silk is one of the commod- 
ities of the highest value in proportion to the ratio which the charges 
bear to the value of the commodity.” !” 


Weight is constantly being given, in passing on rates, to com- 
parisons with rates at other points where conditions are similar.’ 

In passing on the rate for a particular service, tribunals not 
infrequently refrain altogether from guessing what the cost of the 
service may be. The difficulty or impossibility of fixing exactly 
the cost of a particular service, and the special regard which is 





102 Silk Assn. of America », Penn. R. R., 44 1. C.C. 578, 580, 581 (1917). Similarly, 


in 1916, in a case involving advances on live stock, the commission adjudged that 
“rates for the transportation of any of the animals named . . . which are increased 
. . . by more than 2 per cent for each 50 per cent . . . of additional value are . . 
unreasonable.” National Society of Record Assns. v. Aberdeen & Rockfish R. R. Co., 
40 I. C. C. 347, 355 (1916). The same principle was applied in Iowa R. R. Commrs, 
v. A. T. &S. F. Ry. Co., 361. C. C. 79, 85 (1915). Cf. Coke Producers Assn. v. B. & O. 
R. R., 27 I. C. C. 125 (1913); Ford Co. ». Michigan Central R. R., 19 I. C. C. 507, 
509 (1910); Union Tanning Co. »v. Southern Ry., 26 I. C. C. 159, 163 (1913). 

State tribunals have recognized the same principle. Cf., e..g., Copeland Ore Co. ». 
M. T. Ry. Co., P. U. R. 1917 F, 182, 195 (Colo. Pub. Util. Com.). 

108 F. g., Freight Bureau of Cincinnati v. Cincinnati, N. O. & T. P. Ry., 61. C. C. 
195 (1894); Oregon & Washington Lumber Mfrs. Assn. v. S. P. Co., 21 I. C. C. 3809, 
392, 393 (1911); Boileau v. P. & L. E. R. R: Co., 22 I. C. C. 640 (1912); Marian Coal 
Co. ». D. L. & W. R. R., 24 I. C. C. 140, 142 (1912). Cf. Interstate Commerce Com. 
v. Louisville & Nashville Ry., 118 Fed. 613 (1902). Comparisons with other rates 
were used in support of increases in Re East St. Louis Light & Power Co., P. U. R. 
1918 B, 320 (Ill. Pub. Util. Com.); Railroad Passenger Rate Case, P. U. R. 1915 B, 362, 
392 (Mass. Pub. Serv. Com.); and in support of reductions or refusals to increase, 
in State ex rel. Watts Engineering Co. v. Pub. Serv. Com., 269 Mo. 525, 191 S. W. 
412, P. U. R. 1917 C, 581, 591; Pub. Serv. Gas Co. ». Board of Pub. Util. Commrs., 
84 N. J. L. 463, 474, 475, 87 Atl. 651 (1913); Hocking Valley R. R. Co. v. Pub. Util. 
Com. of Oluo, 92 Ohio St. 362, 110 N. E. 952 (1915), P. U. R. 1916 B, 406; Re Kans. 
City Elec. Lt. Co., P. U. R. 1917 C, 728, 790 (Mo. Pub. Serv. Com.); Re Kent 
Water & Light Co., P. U. R. 1917 D, 394, 397 (Ohio Pub. Util.Com.). 
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consequently shown for value in fixing the rates on particular 
services, have sometimes led to the assertion— notably by the 
Interstate Commerce Commission '“— that very different con- 
siderations must govern the fixing of particular rates from those 
that apply to an entire schedule; that the cost of a particular 
service, being unascertainable, can have little to do with the pro- 
priety of a particular rate, and that particular rates must there- 
fore be governed largely by value of service. This assertion is 
true within limits, but there are two observations to be made upon 
it which greatly qualify its apparent meaning. In the first place, 
it implies that the value of a service is ascertainable, if not quite 
definitely, at least more definitely than its cost. But if one recalls 
the variety of elusive ideas which go under the name of value of 
the service it is evident that this is not so. On the contrary, as 
the Interstate Commerce Commission itself has pointed out, “the 
cost of the service is ascertainable with much more precision and 
capable of more tangible expression than the value of the serv- 
ice.” 1% In the second place, the proposition more or less sug- 
gests that; in respect to particular rates, the criterion of value is 
deliberately preferred and preferable to the criterion of cost; in 
other words, it overrules cost. That is far from true. To allow 
value to influence rates within the range where cost is doubtful is 
not to prefer value to cost; it is simply to prefer value to nothing. 
The question which is to prevail can arise only when both are 
known; so far as either is unknown there is no conflict. And; as has 
been pointed out, when there is a conflict it is cost and not value 
that prevails. The Supreme Court has held that coal rates ™ 
and passenger rates!’ which are below cost must be raised, and 
that lumber rates which exceed cost must be lowered. From 
the fact that costs are less accurately determinable in the case of 
a particular service than in that of an entire business, it follows 
that the range of what may or might be found to be cost is a 
broader range in the case of the particular service; and this is the 





10 Central Yellow Pine Assn. »v. Ill. Central R. R. Co., 10 I. C. C. 505, 539, 540 
(1905). 

1% Boileau v. P. & L. E. R. R., 22 I. C. C. 640, 652 (1912). 

106 Northern Pacific Railway v. North Dakota, 236 U.S. 585 (1915), (note 53, supra). 

107 Norfolk & Western Ry. Co. v. Conley, 236 U. S. 605 (1915), (note 56, supra). 

108 Southern Railway »v. Tift, 206 U. S. 428 (1907); Illinois Central R. R. o. Inter- 
state Commerce Com., 206 U. S. 441 (1907) discussed above. 
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truth in ‘the statement that cost has less, and value more, to do 
with rates for particular services than with entire schedules. 

The proposition that the value of the service does not count at 
all in fixing rates is evidently only less erroneous than the proposi- 
tion that it is of codrdinate importance with cost. To say that 
nothing counts but cost is to say that courts require a rate of 
profit which is absolutely uniform on a fair value which is defi- 
nitely ascertainable; whereas the fact is that the fair value of an 
entire property is matter of opinion, the proportion of it which 
should be attributed to a particular service is matter of guess, and 
various rates of profit are thought proper in various cases. The 
value of the service, in the sense of some of the considerations of 
public policy which affect the question, what the rate ought to be, 
is an actual rate-making criterion, although subordinate to cost. 


And it seems highly desirable that this subordinate effect should 
be allowed to some of these considerations. The argument rests 
in part on the assumption that a general diffusion of things is de- 
sirable. As time goes on, more kinds of things are used by more 
people in more places. This constitutes progress in the sense that 
it is the direction in which we are moving, and it is generally as- 
sumed to be progress in the sense of being desirable. And atten- 
tion to the value-of-the-service sort of consideration in the making 
of rates encourages this diffusion. 

Take the prosperous or depressed condition of an industry which 
a public utility serves. To say that an industry is prosperous 
means that it is disposing of an unusually large amount of its 
product, or selling it at an unusually high price, or both. From . 
the fact of large sales it follows that the dissemination of the 
product does not, relatively to other commodities, need encourage- 
ment, and is not likely to cease or become insignificant if it is made 
necessary to charge a higher price. From the large margin of profit 
it follows that a higher rate to the public utility might not make 
it necessary or feasible to charge a higher price for the commodity. 
From both circumstances or either it appears that the use of the 
article will not be disastrously interfered with by a higher charge 
on the part of the public utility. The reverse of all this is true in 
the case of a depressed industry. It is, by hypothesis, marketing 
unusually little of its product, or selling it on an unusually narrow 
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margin, or both. The use of the article, already subnormal, will 
be further restricted if the price of it is raised; and the small present 
profit makes it probable that the price will have to be raised if the 
public utility’s rate is raised. All this would constitute no excuse 
for charging the prosperous industry a rate which would yield the 
utility more than a reasonable return, to the enrichment of the 
utility or its other consumers, or for charging the depressed in- 
dustry a rate which would not cover cost, and throwing the re- 
sulting burden on other consumers. But : does -constitute a 
reason for giving the benefit of the doubt, in valuation of plant, 
apportionment of costs, and determination of what return is 
reasonable, to the utility in the case of the prosperous customer 
and to the purchaser in the case of the depressed one. A similar 
argument can be made for considering the value of the article 
served, and allowing a more generous return, within the limits of 
cost, from the more valuable than from the less valuable article. 
The dearer a commodity is, the smaller in general is the fraction 
of its cost which consists of freight rate or other public-utility 
charge. But for the fact that freight rates are graduated more 
or less in accordance with the value of the article, the rate 
- would be a smaller fraction of the article’s. whole cost in the case 
of the dearer in exactly the proportion that it is dearer. A cent a 
pound in a freight rate may make a difference of 1 per cent in the 
price of a dearer article and of 50 per cent in the price of a cheaper 
one. It follows that a higher public-utility charge does not so 
greatly interfere with the use of the dearer commodity as of the 
cheaper. 

So far as high-cost commodities are in the nature of luxuries, 
this proposition doubtless fails in some degree; since it is in general 
easier to check the demand for a luxury than for a necessity. But 
this, as an argument against high rates on luxuries, is offset by the 
consideration that the distribution of luxuries, while important, 
is less important than the distribution of necessities. Their use 
may be the more checked by a higher rate, but the checking of 
their use is the less unfortunate. On the whole, therefore; the 
benefit of the doubt concerning costs and returns may well be 
given to the company as against the luxury, and to the necessity - 
as against the company. And with luxuries, or beyond them, should 
be classed for this purpose articles the consumption of which is 
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regarded as an evil; and with necessities, articles the consumption 
of which is thought specially desirable. 

The interest of manufacturers, dealers, and employees fur- 
nishes an argument which parallels, in large part, that based on 
the interest of consumers. It is obviously to the interest of the 
people engaged in an industry that it survive. So far as anything 
tends to kill it, to them it is, in that proportion, an evil. Anda 
prosperous business is obviously less likely to be ruined by in- 
creasing its costs than a depressed one. 

The case is less strong for making anything turn on a mere 
comparison of rates in different localities; yet there does appear 
to be a certain advantage, other things being equal, in uniformity, 
People in one locality tend to be placed at a disadvantage in com- 
petition with people in another if they have to pay higher rates to 
public utilities. Moreover, the general prevalence of a given rate, 
since it tends to show what costs are and rates should be in many 
places, is some evidence, though slight and indirect, of what they 
are and should be in a particular place. Though the fact that 
rates are higher or lower elsewhere is no reason for fixing them 
above or below cost anywhere, it is some reason for taking a broader 
or narrower view of cost. 


In summary: It is frequently said, by eminent courts, com- 
missions, and text-writers, that the value of a service is entitled to 
quite as much weight as the cost of the service in the fixing of 
public-service rates. The decisions do not bear out, but contra- 
dict, such statements. The decisions establish that the value of the 
service — which means substantially public policy—is not a 
criterion either superior to or coérdinate with the cost of the serv- 
ice. This is entirely sound and largely inevitable. But the un- 
certainties of cost (though narrower than the uncertainties of 
value) offer room for value to operate as a subordinate criterion, 
by fixing rates higher or lower within the range of cost; and some 
aspects of value do, and quite as many should, operate in that 
way. 


Henry White Edgerton. 
Boston, Mass. 
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In the closing days of the battle of the Argonne, Captain Reuben B. 
Hutchcraft, Jr., 106th Infantry, was killed in action. He was leading a 
reconnaissance patrol, and, encountering a machine-gun fire from which 
the character of the terrain afforded no adequate protection for his men, 


he led them in a successful charge on the machine-gun nests which were 
put out of action. He himself, however, was killed. Captain Hutch- 
craft graduated from the University of Kentucky in 1907, and received 
the degree of LL.B. cum laude from Harvard in 1911. From 1909 until 
1911 he was an editor of this Review. After his graduation from the 
law school, he practiced law in Kentucky, his native state. He was 
twice elected to the Kentucky legislature, and was a member of the state 
Tax Commission, and a professor in the law school of the University 
of Kentucky. With his intellectual ability, his enthusiasm, his devotion 
to the public welfare, and his engaging personality he was a man who 
could ill be spared by his commonwealth and his country. 


FORGERY OF AN INTERSTATE BItt oF LADING AS A FEDERAL CRIME. — 
By the Pomerene Act approved in August, 1916, Congress undertook 
to regulate the effect of interstate bills of lading. 

That this statute in its main provisions is constitutional is hardly 
open to doubt, since the decision of Atchison, Topeka & Santa Fé R. R. 
v. Harold.' This case held a Kansas statute unconstitutional which 
provided that the innocent holder of the bill of lading should be vested 
with rights not available to the shipper. Not only the provisions of the 





1 241 U.S. 371 (1916). 
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Pomerene Act, which relate directly to the contract between the shipper 
and the carrier are thus governed by federal law, but those which relate 
to the transfer of the bill of lading between third parties, if for no other 
reason than because the rights of the transferee necessarily affect the 
obligation of the carrier. If the purchaser of the bill of lading acquires 
an indefeasible title to the goods, the carrier must recognize that title, 
and will be liable in damages if he fails to do so. 

In United States v. Ferger,? however, it has recently been held that 
section 41 of the Pomerene Act, which makes criminal the forging of 
an interstate bill of lading, is unconstitutional, “since the forged bills of 
lading were nothing but pieces of paper fraudulently inscribed. . . . 
They were not receipts for goods. . . . They did not affect interstate 
commerce.” 

The court excluded from contemplation, as possibly presenting a 
different question, the counterfeiting of an existing genuine interstate 
bill of lading. 

An argument of this character is applicable not alone to forged bills 
of lading, but to any case where Congress seeks to punish a simulation 
of a lawful means or agency for, promoting a constitutional object. The 
court refers in its opinion to the counterfeiting of money of the United 
States, and distinguishes the admitted power of Congress to punish 
counterfeiting money from the asserted power to punish counterfeiting 
bills of lading on the ground that the Constitution itself gives power to 
Congress “to provide for the punishment of counterfeiting the securi- 
ties and current coin of the United States.” 

This express statement in the Constitution certainly does deprive the 
illustration of counterfeit money of value as an argument; but Congress 
has undertaken to punish not only counterfeiting its own money and 
securities, but those of foreign countries, and this legislation has been 
held constitutional,’ though no direct authority is given in the Consti- 
tution similar to that regarding domestic money and securities. The 
Supreme Court did, indeed, in reaching its conclusion, rely mainly on 
the provision, in the Constitution which gives Congress power to punish 
offenses against the law of nations, but also relied on the power of Con- 
gress to regulate commerce with foreign nations; and the fact that the 
forging of foreign securities might be a subject of foreign commerce was 
held a reason for protecting such commerce by punishing the forgery. 

Another statute, also held constitutional, shows the power of the 
government to punish simulation of what has been put under the pro- 
tection of the national government. It has been enacted by Congress: ° 
“Whoever, with intent to defraud either the United States or any per- 
son, shall falsely assume or pretend to be an officer or employee acting 
under the authority of the United States . . . shall be fined,” etc. It 
will be observed that this provision punishes the fraudulent demanding 
or obtaining from “any person” any money, paper, etc.; and this pro- 
vision has been sustained by the Supreme Court, though the guilty 
defendant purported to hold an office under the United States which 

2 So. Dist. Ohio, October, 1918. 
3 United States v. Aijoua, 120 U.S. 479 (1887). 


4 United States ». Barnow, 239 U. S. 74 (1915). 
5 Comp. Stats. § 10196 (1913). 








NOTES 559 


had no actual existence, and was engaged in an activity properly exer 
cised by no officer of the United States. 

The analogy between this case and the case concerning bills of lading 
is close. Congress doubtless has power to appoint officers to carry out 
the functions of government. Similarly it has power to regulate inter- 
state commerce. It is not expressly given power to punish persons who 
are neither officers of the United States nor attempt to exercise the 
powers of real officers, any more than it is expressly given power to 
punish persons who simulate the methods of interstate commerce with- 
out actually engaging in such commerce. But because the respect and 
authority of its officers cannot be maintained without punishing those 
who simulate them, a statute was upheld which authorized the prosecu- - 
tion of one fraudulently assuming to be such an officer, whether the 
office or the powers he purported to have were or could be held by any 
one. By a parity of reasoning, one who interferes with the legitimate 
transaction of interstate commerce by simulated documents may be 
punished in order that the legitimate instrumentalities of commerce 
may not fall into disrepute and fail to achieve their proper effect. 

The inference justified by these decisions is borne out by the general 
attitude of the Supreme Court towards the question of interstate 
commerce. ‘“ ‘Commerce among the several states’ is a practical con- 
ception”;® and the Supreme Court has indicated abundantly its deter- 
mination to prevent anything and everything which practically impedes 
and interferes with interstate commerce. It has refused to permit in- 
terference with the physical operation of the ordinary channels of in- 
terstate commerce. A state was not allowed to stop the operation of 
telegraph lines by injunction for failure to pay taxes.’ Nor was a state 
court allowed to order the removal of a railroad bridge which formed 
part of a direct channel of interstate commerce.® 

“The freedom from interference on the part of the States is not con- 
fined to a simple prohibition of laws impairing it, but extends to inter- 
ference by any ultimate organ.” ® “The state can do nothing which 
will directly burden or impede the interstate traffic of the company, or 
impair the usefulness of its‘ facilities for such traffic.” 1° Nor are indi- 
viduals allowed any greater freedom than the agencies of the state in 
interrupting interstate commerce." 

In In re Debs,” the United States, finding that the interstate trans- 
portation of persons and property, as well as the carriage of the mails, 
was forcibly obstructed, and that a combination and conspiracy ex- 
isted to subject the control of such transportation to the will of the 





6 Reanich v. Pennsylvania, 203 U. S. 507, 512 (1906). 

7 Western Union v. Attorney-General, 125 U. S. 530 (1888). See Williams ». 
Talladega, 226 U. S. 404, 415 (1912). 

8 Kansas City Southern Ry. Co. ». Kaw Valley Drainage District, 233 U. S. 75 
(1914). 9 Ibid., 78. 10 Tbid., 79. 

11 Houston & Texas Railway v. United States, 34 U.S. 342 (1914). In the course of its 
opinion the court said, page 351, “ Congress is empowered to regulate, that is, to provide 
the law for the government of interstate commerce; to enact ‘all appropriate legislation’ 
for its ‘protection and advancement’ (The Daniel Ball, 10 Wall. 557, 564); to adopt 
measures ‘to promote its growth and insure its safety’ (County of Mobile ». Kim 
102 U. S. 651); ‘to foster, protect, control and restrain’ (Second Employers’ Liability 
Cases, 223 U.S. 1).” 2 158 U.S. 564 (1895). 
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conspirators, applied to one of their’ courts, sitting as.a court of equity, 
for an injunction to restrain such obstruction and prevent carrying into 
effect such conspiracy. The injunction was granted. 

The same power which can thus protect from physical interference 
the ordinary means of interstate transportation does not become power- 
less when the method of obstruction is less tangible though equally 
effective. Tax laws,'* inspection laws,“ and laws of other kinds © have 
been held unconstitutional whenever their operation has been such as 
to cast a direct burden upon interstate commerce. 

It can hardly be contested that the effect of forged interstate bills of 
lading is to discredit and render hazardous the use of genuine interstate 
bills; or that the section of the statute in question is aimed to protect 
the business of dealing in genuine interstate bills. This can be its only 
purpose, and its provisions are calculated to effect that purpose. There 
is here no question of attempting to use the constitutional power to 
regulate commerce for an indirect object. The power is invoked only 
to protect business which it is a function of the national government to 
protect. 





THE EFFECT OF REFERENCES IN A BILL OF EXCHANGE TO SHIPPING 
DocuMENTs or Goons. — “The enormous volume of sales of produce 
by a vendor in one country to a purchaser in another has led to the 
creation of an equally great financial system intervening between 
‘vendor and purchaser, and designed to enable commercial transactions 
to be carried out with the greatest money convenience to both parties.” ! 
The vendor draws a bill of exchange and sells it, with the order bill of 
lading and insurance papers for the goods attached, to a bank or exchange 
house, thus getting his money immediately after shipment.. Sometimes 
the draft is drawn on the purchaser, but where it is payable on time the 
exchange house is often unwilling to part with the collateral in return for 
an acceptance by a mercantile house, and it is common for the pur- 
chaser to arrange that a bank of high standing shall be drawee and 
accept the draft. On acceptance the shipping documents are sur- 
rendered to the acceptor, and the purchaser can make immediate sale 
of the goods so as to secure funds to pay the draft at maturity. 

Bills of exchange secured in this way usually bear some reference to 
the attached documents or to the goods. It is convenient for all parties 
to be able to identify the bill as relating to a particular transaction and 
check the documents of title accordingly. Even after acceptance, 





13 See Crenshaw v. Arkansas, 227 U. S. 389 (1913); Stockard ». Morgan, 185 U. S. 
27 (1902), and cases cited therein. 
( agg v. Rebman, 138 U. S. 78 (1891); Minnesota v. Barber, 136 U. S. 313 
1890). 
4 International Paper Co. v. Massachusetts, 246 U. S. 135 (1918) (taxation on 
par value of the capital stock of a foreign corporation); Darnell ». Memphis, 208 U. S. 
113 (1909) (a law exempting from taxation growing crops and articles manufactured 
from the produce of the state); Buck Stove, etc. Co. v. Vickers, 226 U. S. 205 (1912) 
(a law requiring certain statements from foreign corporations). 


1 Scrutton, L. J., in Guaranty ». Hannay, [918] 2 K. B. 623, 659, gives an excel- 
lent description of the system. 
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when the documents have been detached, a bill which professes to be a 
“produce” bill founded on a commercial transaction gets a better 
market than a bill which shows nothing on its face and may be a 
“kite” or accommodation bill. It is very common, therefore, to find 
on the face of the bill a statement “pay . . . and charge same to the 
account of” certain specified commodities. A witness from the Guar- 
anty Trust Company recently testified that in 23,000 bills in a period 
of five years, 93 per cent bore on their face these or similar words re- 
ferring to the commercial transaction giving rise to the bill.” 

The weak point in this system is evidently the bill of lading. Such 
documents get their validity merely from the signature of the carrier’s 
agent at the shipping point, whose handwriting is not likely to be well 
known in the world of high finance. The shipper usually writes out the 
rest of the bill of lading himself on one of the blanks kept in his posses- 
sion, and if he adds the name of a freight agent at the bottom, the 
fraud is not likely to be detected until the time arrives for the non- 
existent goods to reach their stated destination. A few years ago, the 
firm of Knight, Yancey and Company of Decatur, Alabama, fell into 
the habit of accelerating the time for receiving payment for cotton sold 
by discounting a draft with a forged bill of lading for nonexistent cotton 
attached, and afterwards shipping actual cotton to correspond with the 
false document. The cotton arrived before the draft was due, so that 
the fraud was undiscovered. But one day there was no cotton to ship, 
innumerable forged bills of lading: were outstanding, and Knight, 
Yancey and Company closed their business career by insolvency. 

Like the jaunty testatrix who writes her own will, the perpetrator of 
colossal frauds furnishes plenty of employment for lawyers. Many of 
the drafts secured by forged documents had been accepted or paid be- 
fore the absence of cotton was discovered. Who should bear the loss, 
the bankers who had discounted the drafts in reliance on the forged 
collateral, or the buyers who had authorized acceptance and payment 
in order to obtain the cotton which never existed ? ® 

It is settled law in cases where the draft makes no reference to the 
collateral that the loss falls on the drawee (or his principal), if the draft 
has been accepted or paid. Money paid can not be recovered back, and 
the acceptor can get no relief on account of the mistake. The holder 
who presented the instrument is not liable as a warrantor of its genuine- 
ness or on any other ground.‘ There clearly is no warranty, for he does 





? Scrutton, L. J., in Guaranty v. Hannay, [1918] 2 K. B. 660. 

3 Knight, Yancey and Company, besides issuing forged bills of lading, persuaded 
a railroad freight-agent to sign bills of lading without receiving cotton, and used these 
also to obtain money. It was held that the bank discounting such bills could not 
recover from the railroad. Louisville & N. R. R. Co. v. National Park Bank, 188 
Ala. 109, 65 So. 1003 (1914). The carrier would now be liable under § 22 of the 
Federal Bills of Lading Act (Pomerene Act), August 29, 1916, c. 415; 39 U.S, Srar. 
542; 8 U. S. Comp. Stat. 1916, § 8604 kk. 

* WILLISTON ON SALES, § 435 (1909), collects the authorities. Hawkins v. Alfalfa 
Co., 152 Ky. 152, 153 S. W. 201 (1913); Central Mercantile Co. v. Oklahoma State 
Bank, 83 Kan. 504, 112 Pac. 332 (1910); Seattle National Bank v. Powles, 33 Wash. 
21, 73 Pac. 887 (1903); First National Bank v. Mineral, etc. R. R., 133 S. W. roo9 
(Tex. Civ. App. 1911); Burrton State Bank v. Pease-Moore Co., 163 Mo. App. 135, 
145 S. W. 508 (1912) semble; Tapee v. Varley, Wolter Co., 184 Mo. App. 470, 171 
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not sell the bill of lading to the drawee, but merely relinquishes his lien 
in exchange for the new security afforded by the acceptance.’ It has 
been argued that he ought to be liable on quasi-contractual grounds to 
refund money paid under a mistake of fact as to the genuineness of the 
bill of lading,® and that the cases are consequently wrong. Dean Ames, 
however, points out that under the doctrine of Price v. Neal’ the 
principle of unjust enrichment can not be applied to shift this loss from 
one innocent person to another.* The drawee has paid value for the 
draft and bill of lading, but so has the holder, and when the holder has 
the money the drawee possesses no superior equity to take it away 
from him. Those who reject Dean Ames’s explanation of Price v. Neal 
and rest that case on the duty of the drawee to find out that the draw- 
er’s signature has been forged ® can not support the bill of lading cases, 
in the same way, for a drawee in England is certainly in no position to 
pass upon the genuineness of the signature of an American freight agent. 
The only sound explanation, apart from Dean Ames’s, is that a bond 
jide. purchaser of a genuine bill of exchange should not be affected by 
extrinsic transactions between the drawer and drawee,!° even though 
they involve fraud ™ or failure of consideration.” It is just as if the 
drawee had accepted or paid the draft under a mistake about the finan- 
cial standing of the drawer or the value of collateral copper stock. 

The Knight, Yancey and Company cases, however, introduce an 


S. W. 19 (1914); Spencer & Co. v. Bank of Hickory Ridge, 115 Ark. 326, 171 S. W. 
128 (1914) semble; American National Bank »v. Warren, 96 Misc. 265, 160 N. Y. 
Supp. 413 (1916), accord. .The principle is recognized by all the cases on drafts 
which refer to the goods. See notes 14, 15, infra. The holder of the bill of lading 
for security is not a warrantor under § 37 of the Uniform Bills of Lading Act, en- 
acted as § 36 of the Federal Pomerene Act, August 29, 1916, c. 415; 39 U. S. Star. 
544; 8 U. S. Comp. Stat. 1916, § 8604 rr. The contrary doctrine of warranty by the 
holder was adopted in a few cases which have been overruled except perhaps in Mis- 
sissippi. Wu£LLisToN, Joc. cit.; Cosmos Cotton Co. ». First National Bank, 171 Ala. 
302, 54 So. 621 (1911). 

5 James Barr Ames, 4 Harv. L. REv. 302, LECTURES ON LEGAL History, 270, 
quoted by Pickford, L. J., in Guaranty v. Hannay, [1918] 2 K. B. 623, 631 (C. A.); 
Warrington, L. J., [bid., 653. 

6 KEENER, THE Law or Quasi-ContTRACTs, 154, note: “It is impossible to recon- 
cile with the principles that have been considered in this chapter many of the results 
reached.” 

7 3 Burr. 1354 (1762). The drawee of a bill of exchange who has paid it can not 
recover the money from the holder, although the drawee’s name is forged. See Lord 
Mansfield’s opinion. 

8 James Barr Ames, “The Doctrine of Price v. Neal,” 4 Harv. L. Rev. 303, LEc- 
TURES ON LEGAL History, 393, citing among other cases Leather v. Simpson, L. R. 
11 Eq. 398 (1871); First National Bank ». Burkham, 32 Mich. 328 (1875). See 
also Guaranty v. Hannay, 210 Fed. 810, 813 (C. C. A. 2d, 1913); Ibid., [1918] 2 K. B. 
623, 633, 664 (C. A.). In Munson v. De Tamble, 88 Conn. 415, 91 Atl. 531 (1914), 
the holder was held liable as a seller. 

® Woopwarp, THE Law or Quasi-ConTRACtTs, § gr. 

10 WoopwarD, loc. cit., and cases cited; Tolerton v. Anglo-California Bank, 112 
Towa 706, 84 N. W. 930 (1901). 

11 Fort Dearborn »v. Carter, 152 Mass. 34, 25 N. E. 27 (1890); Alton ». First 
National Bank, 157 Mass. 341, 32 N. E. 228 (1892); Heuertematte v. Morris, 101 
N. to 63 (1885), 4 N. E. 1; Southwick v. First National Bank, 84 N. Y. 420, 433 
(1881). 

2 Guaranty v. Hannay, [1918] 2 K. B. 623, 632, 662 (C. A.); Robinson v. Reynolds, 
2 Q. B. Rep. 196, 211 (1841); 1 DANTEL, NEGOTIABLE INSTRUMENTS, 6 ed., § 174 4. 

®B Springs v. Hanover National Bank, 209 N. Y. 224, 233, 103 N. E. 156, 158 (1913). 
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interesting variation of this question. Most of the drafts involved 
contained references to cotton. Since there was no cotton, did such a 
reference give the drawee the right to rescind his acceptance or pay- 
ment? It was easy to decide that the mere use of the word “cotton” 
lithographed on the draft effected no alteration in the general rule that 
the drawee bears the loss.“ Other drafts described the supposed cotton 
' in specific terms by the number and marking of the bales —e. g., 


“charge same to account of eat bales of cotton.” After seven 


years of litigation on both sides of the Atlantic, the English Court of 
Appeals has recently decided that in spite of these words the loss still 
falls on the buyer and not on the lien-holding bank.” The decision 
expressly determines the construction of section 3 of our Negotiable 
Instruments Law on the subject, which is declared to reach the same 
result as the English law, so that the case ought to have much weight 
if the question ever arises again in American courts.'® 





14 Springs v. Hanover, supra; Varney v. Monroe, 119 La. Ann. 943, 44 So. 753 
(1907) — “25b/c,” i. e., bales of cotton, accord. 

% Hannay and Company, cotton brokers at Liverpool, bought cotton from 
Knight, Yancey and Company of Alabama, to be paid by shippers’ drafts upon the 
Bank of Liverpool, the buyer guaranteeing acceptance and payment if the shipping 
documents proved to be in order. In pretended performance of this contract Knight, 
Yancey and Company forged a through bill of lading running to shippers’ order, and 
attached it to a draft drawn by themselves for the contract price upon the Bank of 
Liverpool, worded: “Sixty days after sight this first of exchange (second unpaid) pay 
to the order of ourselves Fourteen hundred and sixty | Sout pounds and nine 


value received, and charge same to account of Sti bales of cotton.” The 


draft also contained, in the margin, the date of the sale contract and a reference to 
the quality of the cotton. The letters R. S. M. I. purported to be the marks upon 
the bales. The draft and bill of lading were duly indorsed and sold in New York to 
the Guaranty Trust Company, an exchange house. The trust company presented 
the bill to the drawee bank, which accepted under instructions from the buyers after 
inspection by them of the shipping documents, which were detached and retained by 
the acceptor. The trust company sold the accepted bill. Some suspicions were 
afterwards aroused as to the genuineness of the bill of lading, but the acceptor felt 
itself obliged, against the instructions of the buyer, to pay the ultimate holder of the 
draft at maturity, and debited the buyers’ account with the amount. The buyers, on 
discovering the forgery, sued the Guaranty Trust Company in the United States 
Circuit Court to recover the amount paid. A demurrer to the complaint was over- 
ruled, Noyes, J., holding that the draft was conditional upon the existence of* the 
cotton. Hannay v. Guaranty Trust Co., 187 Fed. 686 (C. C. S. D. N. Y., rorz). 
At the trial a verdict was directed for the buyers, but on appeal the Circuit Court of 
Appeals held that English law governed and that it had been proved at the trial that 
under English law the draft was unconditional and the money could not be recov- 
ered. Judgment was accordingly reversed and a new trial ordered. Guaranty Trust 
Co. v. Hannay, 210 Fed. 810 (C. C. A. 2d, 1913). The Guaranty Trust Company 
thereupon sued the buyers in England to "obtain a declaration that there was no 
liability to the buyers. The buyers counterclaimed for the amount of the draft. 
After trial Bailhache, J., held that the question whether the draft was conditional 
was governed by American law, under which it was conditional, and allowed the 
buyers to recover. Guaranty Trust Co. ». Hannay, [1918] 1 K. B. 43. On appeal 
this decision was reversed and the trust company held not to be liable on any ground. 
The Court of Appeal found the draft to be unconditional, even if American law 


governed. Guaranty Trust Co. v. Hannay, [1918] 2 K. B. 623 (C. A.). 

16 The various decisions in this litigation abstracted in note 15 raise an odd problem 
in the conflict of laws. The upper American court applied English law, while both 
English courts applied American law in part. It seems that the English Court of 
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The arguments in favor of the buyer are that the acceptance is condi- 
tional upon the delivery of the cotton, and otherwise imposes no obli- 
gation upon the drawee; and that the draft is conditional and not 
negotiable, so that the acceptor can have all the defenses against a 
bona fide purchaser which it has against the drawer-payee.!” If the ac- 
ceptance expressly provided for the existence of the cotton or the 
genuineness of the bill of lading, the acceptor would clearly not be 
liable. The same result has been reached when the acceptance was 

“against endorsed bills of lading” for specified goods.'® An acceptance 
in general terms would also be treated as conditional, if the drawer’s 
order should require payment only in case of existence of the goods, 
since the acceptance is construed according to the tenor of the drawing.!® 
It was urged that the words “charge to the account of” specified cotton 
import such a condition in the drawing and consequently in the 
acceptance. 

At this point a distinction must be taken between classes of condi- 
tions. The reference in a draft to collateral which has been given as 
security for the draft or the mere attachment of collateral documents 
to the draft does impose a condition that the collateral shall be surren- 
dered to the drawee on acceptance,” or, in some instances, upon pay- 





Appeal is right; that the question whether the bill is unconditional and negotiable is 
determined by the place of drawing (New York, or possibly Alabama), Amsinck ». 
Rogers, 189 N. Y. 252, 266, 82 N. E. 134 (1907), while the quasi-contractual right of 
the acceptor to revoke its acceptance and payment because of implied warranty, rep- 
resentation, mistake, or failure of consideration is determined according to the only 
law which could create such a right, viz., that of England, where the acceptance and 
payment took place. The solution was rendered much easier by the court’s finding 
that the law of England and the United States were the same. If the instrument was 
found to be conditional by American law, it would then have been necessary to con- 
strue § 72 of the Bills of Exchange Act, especially the clause which allows a foreign 
bill in the English form to be treated as valid between English parties for purposes 
of enforcement. Would this also apply to the recovery of money paid under such 
a bill? See the remarks of Scrutton, L. J., in [1918] 2 K. B. 670, and those of Bail- 
hache, J., below in [1918] 1 K. B. 55. 

wv Hannay v. Guaranty, 187 Fed. 686 (S. D. N. Y. 1911); Guaranty v. Hannay, 
[1917] 1 K. B. 43, 54, 55. But even if the draft were conditional and the acceptor 
could revoke its acceptance, it is doubtful if this ought to alter the decision. After 
notice of the forgery, the acceptor paid regardless of the alleged defense and contrary 
to the instructions of its principal, the buyer. As this was a voluntary payment, it 
could not be recovered, and the buyer’s remedy would be against the acceptor. There 
is a further question, — even if the recipient of payment is liable to refund, why 
should the Guaranty Trust Company, a previous owner of the draft, be so liable? 
Pickford and Warrington, L. JJ., thought the buyer could not recover in any event. 
Guaranty v. Hannay, [1918] 2 K. B. 623, 648, 653 (C. A.). 

18 Guaranty v. Grotrian, 114 Fed. 433 (C. C. A. 2d, 1902), affirming 105 Fed. 566 
(S. D. N. Y. 1900). The correctness of this discussion is open to serious question, on 
the ground that the language of the acceptance was satisfied by the surrender of bills 
of lading for the specified goods, though forged. “Bills of lading” in a contract does 
not necessarily mean genuine bills of lading. A buyer can not complain if the drawee, 
his agent, when instructed to accept a draft with “bill of lading” attached does so 
on the faith of a forged bill of lading. Woods v. Thiedemann, 1 H. & C. 478 (1862); 
Ulster Bank v. Synnott, I. R. 5 Eq. 595 (1871). The same construction applies to a 
letter of credit agreeing to pay drafts with a “bill of lading” for cotton attached. 
Young v. Lehman, 63 Ala. 519 (1879). See also Smith v. Vertue, 30 L. J. C. P. (Nn. s.) 
56 (1860); 38 L. R.A. (N. S.) 747 note. 

a Guaranty v. Grotrian, supra. 

20 Shepherd ». Harrison, L. R. 5 H. L. 116 (1871); National Bank v. Merchants’ 
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ment. Such a condition is a mere incident to collection, which does 
not impair negotiability. But a second class of conditions, relating to 
extrinsic facts, does impair negotiability. For example, the instrument 
may be payable out of a particular fund. Payment need not be made 
in full unless the specified fund is adequate, so that the instrument is 
not payable at all events and is not negotiable. Such a construction 
could hardly be given to international cotton drafts, which are clearly 
not payable out of the proceeds of the cotton, but must be met regard- 
less of a fall in the market.” If these drafts throw the loss on the pre- 
senting bank because of a condition, that condition must relate to the 
genuineness of the attached bill of lading. It would be odd if the words 
on the Knight, Yancey and Company draft imported such a condition | 
when they do not mention the bill of lading at all, but it was urged that 
they ‘describe cotton, and so might be taken as requiring its existence. 
Such a condition would not be one of the first class just discussed, for 
it does not concern the surrender of collateral on acceptance. The bill 
of lading was the collateral given when the draft was issued, not the 
cotton; the document and not the cotton was to be handed to the 
drawee on acceptance. The cotton is an outside fact, and a condition 
relating to it would consequently render the draft non-negotiable, so 
that a bond fide purchaser would be subject to all sorts of equitable de- 
fenses and not merely to defects in the bill of lading. Such a result 
would indeed startle American and English bankers in view of the 
enormous number of such drafts. Drafts in similar language have re- 
peatedly been held negotiable. The reference to the. cotton simply 
earmarks the bill of exchange, makes it correspond to the bill of lading, 
informs the drawee that shipping documents for the goods described are 
to be surrendered on acceptance, and mentions the source from which 
he may expect to reimburse himself. It indicates that the draft is 
drawn to carry out a cotton transaction and is not a finance or accom- 
modation draft.4 The principal case reaches a sound mercantile result 
in holding that this very frequent reference to the goods in bills of 





~~ gt U.S. 92 (1875); Lanfear v. Blossman, 1 La. Ann. 148, 155 (1846); 30 Harv. 
. REV. 514. 

#1 NEGOTIABLE INSTRUMENTS Law, § 3; Munger v. Shannon, 61 N. Y. 251 (1874). 
In Lowery v. Steward, 25 N. Y. 239 (1862), this draft was held payable out of a fund: 
“Please pay . . . on account of 24 bales cotton shipped to you, as per bill of lading, 
by steamer Colorado, enclosed to you in letter.’”” The court, however, took the terms 
of the letter into consideration. Hence the decision is of no authority in Guaranty ». 
Hannay. See [1918] 2 K. B. 641, 643; Whitney »v. Eliot, 137 Mass. 351, 355 (1884). 

2 [1918] 2 K. B. 637, 656, 667. Similar provisions in produce drafts have been 
held not to be an equitable assignment of the goods in Robey ». Ollier, L. R. 7 Ch. 
App. 695 (1872); Jn re Entwhistle, L. R. 3 Ch. D. 477 (C. A. 1876); Brown v. Kough, 
L. R. 29 Ch. D. 848 (C. A. 1884). Contra, National Bank v. Merchants’ Bank, ot 
U. S. 92, 95 (1875) semble. 

% Martin v. Brown, 75 Ala. 442 (1883) — “charge same to a/c of 502 bales of 
cotton per steamer J.”’; Bank of Guntersville v. Jones, 156 Ala. 525, 46 So. 971 (1908) 
— “charge to account of one bale of cotton, bill of lading attached;” Whitney 2. 
Eliot, 137 Mass. 351 (1884) — “Charge the same to account of 250 bbls. meal ex 
schooner A”; Waddell v. Hanover, 48 N. Y. Misc. 578, 97 N. Y. Supp. 305 (1905), 
— “400 c/a R. L. No. 3362 via A. R. R. B. L. direct,” meaning eggs. See cases in 
note 22. Contra, Lanfear v. Blossman, 1 La. Ann. 148 (1846), semble — “ Bill of lading 
of 344 LB. cotton per P. attached hereto.” 

* Pickford, L. J., in [1918] 2 K. B. 636. 
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exchange * does not render them conditional or non-negotiable, and 
alters in no way the general principle that after acceptance or payment 
the loss from forgery or other defects in the collateral falls on the 
drawee or buyer.” 

The great losses caused by the Knight, Yancey and Company frauds 
have léd to some steps toward the establishment of a validation bureau 
at which bankers can present collateral cotton bills of lading and have 
the agents’ signatures checked by the railroads. It has also been sug- 
gested that surety companies guarantee the genuineness of the docu- 
ments.2” In some such way it may be possible to protect all parties 
from loss. 





PROPERTY IN NEws. — Courts too often formulate a rule which is 
exclusive as well as inclusive and which tends to become a rigid guide 
for the future. Then begins the process of puncturing the inadequate 
rule with exceptions, new rules, until finally the light shines clear through 
the old doctrine and a principle takes its place.' The United States 
Supreme Court, in the recent case of International News Service v. The 
Associated Press,? has gone a long way toward establishing as law the 
principle that no one shall be permitted to appropriate to himself the 
fruits of another’s labor. 

This proposition would seem to carry conviction in its mere statement. 
Property rights in tangible objects are, of course, universally protected. 
There is discernible in the cases, however, a tendency to distinguish 
bétween values inhering in some palpable form which can be physicall 
dominated and values of a less tangible character; and this, although the 
latter may have cost vast sums and, given legal protection, have vast 





% See page 561, ante, and note 2. 

% In accord with Guaranty v. Hannay, supra, note 15; are Springs v. Hanover and 
Varney v. Monroe, supra, note 14, and Bank of Guntersville v. Jones, 156 Ala. 525, 
46 So. 971 (1908) (goods subject to landlord’s lien); Woddell v. Hanover, 48 N. Y.° 
Misc. 578, 97 N. Y. Supp. 305 (1905) — no goods shipped (not a bill of lading case); 
18 Col. L. Rev. 480. Conira, La Fayette v. Merchants’ Bank, 73 Ark. 561, 84 S. W. 
700 (1905) (forged bill of sale on back of draft); and dicta in Hoffman v. Bank, 12 
Wall. (U. S.) 181, 189, 190 (1870), and Guaranty »v. Grotrian, note 18, supra. 

27 27 BANKING L. J., 763, 937; 28 Ibid., 450, 710, 787. 


1 E. g., contrast the able opinions of Sanborn, Circuit Judge, in Huset ». J. I. 
Case Threshing Machine Co., 120 Fed. 865, 57 C. C. A. 237 (1903), and of Cardozo, J., 
in MacPherson v. Buick Motor Co., 217 N. Y. 382, 111 N. E. 1050 (1916). 

2 U.S. Sup. Ct., December 23 (October Term, No. 221), 1918. The court granted 
an injunction against, inter alia, the taking of news from early editions of complainant’s 
newspapers and from its bulletin boards and selling it to defendant’s customers, until 
after its news value had disappeared. The court treated the case as one of unfair 
competition, speaking of a limited or Ay oom ana in news. Mr. Justice Holmes 
dissented in part; he took the ground that there are some values which the law does 
not protect, including that in gathered news, but he was of the opinion that this was 
a converse case of “passing off,” where the defendant passed off another’s goods as 
his own, and that an injunction might be granted against the use of news gathered 
by the complainant without giving credit. Mr. Justice Brandeis, in dissenting, 
admitted the propriety of some remedy; he argued that the granting of relief would 
require the making of a new rule, and without denying the court’s right to make new 
rules on the analogy of old ones in order to cope with a new wrong, he maintained 
that, there being probably a public interest involved, legislatures could best deal 
with the problem. 
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possibilities of realization.? On the other hand, there has been a growing 
recognition that such values deserve better treatment at the hands of 
the courts. Thus the infliction of harm on another through the exercise 
of a right otherwise legal, when the reason for such exercise was malice, 
has been declared a wrong. The taking away of another’s customers, 
although only the usual means of competition were used, has been held 
actionable when the motive was not the continued prosecution of a 
competing enterprise but destruction of the plaintiff’s business.* It was 
not, indeed, until the nineteenth century that there was general recogni- 
tion that “passing off” one’s goods as those of another by means of 
similarity of marks and names is a tort. The law of unfair competition 
has grown with the growth of printing and transportation and the 
consequent increase of values based upon reputation.’ This in itself is 
a strong argument against the view that a limited or qguasi-property in 
news cannot be recognized for lack of a close analogy in previous cases. 
It is submitted that many or most of the cases where such values have 
not been protected from appropriation may be explained on the ground 
of social policy, and that this is the test which should be applied.® 

The common law secured to an author the right of first publication.° 
But once he had “dedicated his work to the public” it was held that 
duplication in competition with him was permissible. The public 
interest in the discovery of truth requires that one’s right of property in 
his mind-creations come to an end at some point. Society will eventually 
demand that another be allowed to appropriate these values. The 
common law, however, drew its arbitrary line too close. That this was 
felt by the judges is indicated by the decisions, some of which go a long 
way, holding that a private circulation of a writing, the oral delivery of 
a lecture, or even a series of public performances of a play or opera, does 
not constitute a dedication to the public." Subsequent legislators 
recognized the counter-policy that industry and invention must be 
stimulated by a greater legal protection to its fruits. 

There are numerous instances where on public grounds profiting by 
another’s labor is permitted. One whose activities form the subject- 





’ Brown Chemical Co. v. Meyer, 139 U.S. 540 (1891); Canal Co. », Clark, 13 Wall. 
(U. S.) 311 (1871); Borden Ice Cream Co. ». Borden Condensed Milk Co., 201 Fed. 
510 (1912); Dunston v. Los Angeles Van, etc. Co., 165 Cal. 89, 131 Pac. 115 (1913); 
a Laundry Co. v. Hesse Envelope Co., 174 Mo. App. 238, 156 S. W. 767 

1913). 

4 Flaherty ». Moran, 81 Mich. 52, 45 N. W. 381 (1890); Norton ». Randolph, 
176 Ala. 381, 58 So. 283 (1912); Wilson ». Irwin, 144 Ky. 311, 138 S. W. 373 (1911). 

5 Tuttle v. Buck, 107 Minn. 145, 119 N. W. 946 (1909); Dunshee »v. Standard Oil Co., 
152 Iowa, 618, 132 N. W. 371 (1911). 

® See Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 U. S. 537 (1891). See also 
HopkINs, TRADEMARKS, TRADENAMES, AND UNFAIR COMPETITION, 3 ed., § 20. 

7 See Hopkins, TRADEMARKS AND UNFAIR COMPETITION, supra, %s 19-20. 

8 See the opinions in Plant v. Woods, 176 Mass. 492, 57 N. E. 1011 (1900). See 
also Wyman, “ Competition and the Law,” 15 Harv. L. REv. 427, and Jeremiah Smith, 
“Crucial Issues in Labor Litigation,” 20 Harv. L. REv. 253, 345, 429. 

9 Prince Albert v. Strange, 2 De G. & Sm. 652 (1848); Kiernan ». Manhattan 
Telegraph Co., 50 How. Pr. (N. Y.) 194 (1876). 

10 Wagner v. Conried, 125 Fed. 798 (1903); Jewelers’ Agency v. Jewelers’ Publishing 
Co., 155 N. Y. 241, 49 N. E. 872 (1898). 

4 Boucicault v. Fox, 5 Blatchf. 87, Fed. Case, No. 1, 691 (1862); Aronson 2. Baker, 
43 N. J. Eq. 365, 12 Atl. 177 (1887); Universal Film Co. », Copperman, 218 Fed. 577, 
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matter of news has not the sole right of making it public,” unless, through 
contracts or other-property rights, he can control the sources of informa- 
tion. Facts must be open to all who can fairly learn them, but equity 
will not permit them to be discovered by means of breaches of contract. 
or of confidence.'® Again, one who makes a site or a city an especially 
advantageous place for the production of a particular commodity, cannot, 
as Mr. Justice Brandeis points out, prevent others from engaging in the 
same business in the same locality and thus profiting by the industry of 
the pioneer.“ ‘The economic needs of society require that no such 
shackles be put upon the development of its resources. One may copy 
exactly the unpatented or uncopyrighted work of another.” Here again 
the gain to the public from competition under the existing economic order 
1s paramount. 

In spite of certain language in some of the cases,!* it is conceded that 
there is no absolute property in news. These cases, as Mr. Brandeis 
points out, involved breaches of contract or of confidence. The question 
seems to be, Is a few hours’ delay in the transmission of news to certain 
quarters of such importance that to prevent such delay public policy 
requires that the law permit appropriation of news gathered by others? 
Per contra, it is doubtful whether the enormous expense and labor of 
gathering news from every part of the earth will be continued without 
legal protection to the product. 

The dissenting opinion points to the evils which might arise from a 
failure of certain communities or newspapers to receive the news gathered 
by a powerful organization and refers the problem to the legislature. 
If, however, there is deemed to be a serious public interest involved, we 
are still not obliged to allow appropriation; the courts can very well deal 
with the situation on principles of public utility law. Either the shutting 
off of the correspondents of competitors from the sources of news,!’ or 
the great outlay required to maintain a news-gathering agency, may 
result in a virtual monopoly.'* Illinois has so held.!® The association 





134 C. C. A. 305 (1914); Thomas ». Lennon, 14 Fed. 849 (1883); Caird v. Sime, 12 A. C. 
326 (1887). 

#2 Sports and General Press Agency, Ltd. ». “Our Dogs” Publishing Co. Ltd., 
[1916] 2 K. B. 880, cited by Mr. Justice Brandeis. 

18 Morison v. Moat, 9 Hare, 241 (1851); Board of Trade v. Christie Grain & Stock 
Co., 198 U. S. 236 (1905); F. W. Dodge Co. ». Construction Information Co., 183 Mass. 
62, 66 N. E. 204 (1903). 

14 Elgin National Watch Co. v. Illinois Watch Co., 179 U.S. 665 (1901). But where 
a geographical name has acquired a special trade significance, passing off by means of 
the use of this name will not be permitted. Wolf Bros. & Co. ». Hamilton-Brown 
Shoe Co., 165 Fed. 413 (1908); French Republic v. Saratoga Vichy Co., 191 U. S. 427 

1903). 

( © lida v. Wagner, 216 U. S. 375 (1910); Elaterite Paint & Mfg. Co. v. S. E. 
Frost Co., 105 Minn. 239, 117 N. W. 388 (1908); Gendell v. Orr, 13 Phila. (Pa.) 191 
1879). 

ad Soe Western Union Telegraph Co. ». Foster, 224 Mass. 365, 369, 113 N. E. 192, 
194 (1916); Cleveland Telegraph Co. v, Stone, ros Fed. 794, 795 (1900). 

17 For example, it seems in the principal case that the allied governments pro- 
hibited the correspondents of the International News Service from obtaining news 
in their respective countries and from using the cable and telegraph lines therefrom. 

18 See WYMAN, PuBLic SERVICE CoRPORATIONS, §§ 120-56, especially §§ 138 and 


156. 
19 Inter-Ocean Publishing Co. v. Associated Press, 184 Ill. 438, 56 N. E. 822 (1900); 
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which has a quasi-monopoly in news may be compelled to furnish its 
product to consumers including communities which have no newspapers 
belonging to such association, at reasonable rates.?? The constitutional 
guaranty of freedom of the press would protect news against too close pub- 
lic control. Mr. Justice Brandeis fears that the courts are not equipped to 
deal with the problem in all its aspects: But, although public services 
are often best regulated by administrative bodies, the courts have not for 
that reason denied the relief at their disposal pending the inauguration 
of such bodies.” 





TRESPASS BY AIRPLANE. — The rapid approach of the airplane as an 
instrumentality of commerce presents the occasion for defining more 
precisely the doctrine of the ownership of the air space, as embodied in 
Coke’s maxim, cujus est solum, ejus usque ad coelum.» Examining first 
the cases which involve interferences with the column of air by encroach- 
ments from adjoining lands, we find that not only is the subjacent land- 
owner permitted to cut away as nuisances overhanging shrubbery and 
projecting cornices,? but in some states he may resort to an action in 
ejectment.2 That the encroaching landowner is liable also for all 
foreseeable damage is settled;4 but whether there is a cause of action 





New York & Chicago Grain & Stock Exchange v. Board of Trade, 127 Ill. 153, 19 N. E. 
855 (1889); News Publishing Co. v. Associated Press, 114 Ill. App. 241 (1904); News 
Publishing Co. ». Associated Press, 190 Ill. App. 77 (1914). See also Friedman ». 
Telegraph Co., 32 Hun (N. Y.) 4 (1884); Smith v. Telegraph Co., 42 Hun (N. Y.) 
454 (1886). See contra, State v. Associated Press, 159 Mo. 410, 60 S. W. 91 (1901); Mat- 
thews »v. Associated Press, 136 N. Y. 333, 32 N. E. 981 (1893); Metropolitan Grain & 
Stock Exchange v. Board of Trade, 15 Fed. 847 (1883). 

20 Inter-Ocean Publishing Co. v. Associated Press, supra; Moore v. Southern Railway 
Co., 136 Ga. 872, 72 S. E. 403 (1911). , 

2 Allnutt v. Inglis, 12 East, 527 (1810); Shepard ». Gold & Stock Telegraph Co., 
38 Hun (N. Y.) 338 (1885); Western Union Telegraph Co. v. State, 165 Ind. 492, 76 
N. E. 100 (1905). 


1 CoKE on Lirr., § 4a. 

2 Penruddock’s Case, 5 Coke Rep. 100 (1598); Baten’s Case, 9 Coke Rep. 53 (1611); 
Lemmon v. Webb, [1895] A. C. 1; Smith v. Giddy, [1904] 2 K. B. 448; Wandsworth 
Board of Works v. United Telephone Co., 13 Q. B. D. 904, 927 (1884); Codman 2. 
Evans, 7 Allen (Mass.), 431 (1863); Aiken v. Benedict, 39 Barb. (N. Y.) 400, 402 
(1863); McCourt v. Eckstein, 22 Wis. 153, 158 (1867); Meyer v. Metzler, 51 Cal. 142 
(1875); Lawrence v. Hough, 35 N. J. Eq. 371 (1882); Grandona v. Lovdal, 70 Cal. 161, 
11 Pac. 623 (1886); Lyle ». Little, 83 Hun (N. Y.), 532, 33 N. Y. Supp. 8 (1895); 
Tanner v. Wallbrunn, 77 Mo. App. 262, 265 (1898); Norwalk Heating & Lighting Co. 
v. Vernam, 75 Conn. 662, 664, 55 Atl. 168 (1903); Harndon ». Stultz, 124 Iowa, 440, 
too N. W. 329 (1904); Huber ». Stark, 124 Wis. 359, 102 N. W. 12 (1905); Hazle », 
Turner, 2 Sess. (Scotland) 886 (1840); see also Crocker v. Manhattan Life Ins. Co., 
61 App. Div. 226, 70 N. Y. Supp. 492 (1901) (swinging shutters). 

3 Murphy »v. Bolger, 60 Vt. 723, 15 Atl. 365 (1888); McCourt »v. Eckstein, 22 Wis. 
153 (1867); Beck v. Ashland Cigar & Tobacco Co., 146 Wis. 324, 130 N. W. 464 (1911); 
Butler v. Frontier Telephone Co., 186 N. Y. 486, 79 N. E. 716 (1906) (telephone wires 
not touching any part of the land). Cf. Rasch v. Noth, 99 Wis. 285, 74 N. W. 820 
(1898); Huber.v. Stark, 124 Wis. 359, 362, 102 N. W. 12 (1905). Contra, Wilmarth 2. 
Woodcock, 58 Mich. 482, 486, 25 N. W.475 (1885); Norwalk Heating & Lighting Co. 
v. Vernam, 75 Conn. 662, 664, 55 Atl. 168 (1903). See 16 YALE L. J. 275. 

4 Pickering v. Rudd, 4 Camp. 219, 221 (1815); Fay ». Prentice, 1 C. B. 828 (1845) 
(depreciation in the value of the land); Smith v. Giddy, [1904] 2 K. B. 448; Langfeldt ». 
McGrath, 33 Ill. App. 158 (1889); Barnes ». Berendes, 139 Cal. 32, 72 Pac. 406 
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for the mere entry into the air space resulting in no real injury is not so 
clear. In England there are, in addition to conflicting dicta on the 
exact case of a balloon,® irreconcilable statements concerning the en- 
croachment cases.® In this country, however, actual damage from the 
encroachment does not seem to be requisite for a cause of action.’ The 
air space, at least near the ground, is almost as inviolable as the soil itself. 

On the reasoning of these cases, the aviator would be held a wrong- 
doer and, therefore, would be liable for all foreseeable damage to the 
land.* This financial responsibility for all the natural consequences of the 
flight over the land, regardless of the care exercised, may prove so great 
a burden that it will retard considerably the flow of capital into the 
airplane service and hamper materially its development. Yet states 
adopting the doctrine of absolute liability in the conduct of dangerous 
undertakings might impose that burden at any rate on the aviator. 
Massachusetts, however, has already provided against such a difficulty 
by enacting that there be liability only for failure to take every reasonable 
precaution; *® and the statute is probably constitutional.’ 

The consequences of the trespass, other than liability for actual 





(1903). Cf. Whittaker ». Stangvick, 100 Minn. 386, 111 N. W. 295 (1907); Lamprey 
v. Danz, 86 Minn. 317, 90 N. W. 578 (1902). See also cases cited in note 2. 

5 Pickering v. Rudd, 4 Camp. 219 (1815) (Lord Ellenborough refused to hold that 
an overhanging board was a trespass, for it would follow that an aeronaut would be 
liable to an action of trespass quare clausum fregit); Kenyon v. Hart, 6 B. & S. 249, 
252 (1865) (Justice Blackburn saw no legal reason for doubting that it would be a 
trespass). See HAZELTINE, THE LAw oF THE Arr, 66; Valentine, 22 JurmIcaL REv. 
04; 24 JurmicaL REv. 321 (note on a French case); Kuhn, 4 Am. Jour. or Int. Law, 
124; Blewett Lee, 7 Am. Jour. or Int. Law, 473; Meyer, 36 LAw Mac. AND REv. 
17; CLERK AND LINDSELL, Torts, 6 ed., 362; Pottockx, Torts, ro ed., 363; SALMOND, 
Torts, 4 ed., 190; 12 Law Notes (Thompson Publishing Company), 108. 

6 Fay v. Prentice, 1 C. B. 828 (1845) (damage presumed); Smith v. Giddy, [1904] 
2 K. B. 448, 451 (if no damage, the plaintiff’s only right is to cut back trees). Cf. Ellis 
v. Loftus Iron Co., 10 C. P. 10 (1874) (trespass for a horse thrusting his head over a 
fence); _— v. Bury, 4 T. L. R. 8 (1887) (firing bullets over land not a technical 
trespass). 

? Puorté v. Chieppa, 78 Conn. 401, 405, 62 Atl. 664 (1905); Ackerman ». Ellis, 
81 N. J. L. 1, 79 Atl. 883 (1911); Smith v. Smith, 110 Mass. 302 (1872) (projecting 
eaves are “a wrongful occupation of the plaintifi’s land for which he may maintain 
an action in trespass”); Harrington ». McCarthy, 169 Mass. 492, 494, 48 N. E. 278 
(1897); McCourt v. Eckstein, 22 Wis. 153, 159 (1867); Beck v. Ashland Cigar and 
Tobacco Co., 146 Wis. 324, 327, 130 N. W. 464 (1911); Hannabalson ». Sessions, 
116 Iowa, 457, 90 N. W. 93 (1902) (leaning on a fence so that an arm extends over is 
a trespass); Butler v. Frontier Telephone Co., 186 N. Y. 486, 491, 79 N. E. 716 (1906) 
(‘the law regards the empty space as if it were a solid inseparable from the soil and 
protects it from hostile occupation accordingly.” The owner has “the right to the 
exclusive possession of that space which is not personal property but a part of the 
land’”’). Contra, Grandona ». Lovdal, 78 Cal. 611, 618, 21 Pac. 366 (1889); Country- 
man »v. Lighthill, 24 Hun (N. Y.) 405 (1881); Murphy ». Bolger, 60 Vt. 723, 727 
(1888). See Coorry, Torts, 3 ed., 1177; 18 CASE AND COMMENT, I19. 

8 See PoLtock, Torts, 10 ed., 30. Cf. Guille ». Swan, 19 Johns. (N. Y.) 381 (1822) 
(descending balloonist liable for trespasses by a crowd that gathered to aid him); 
Canney »v. Rochester, etc. Ass’n, 76 N. H. 60, 79 Atl. 517 (1911); Scott’s Trustees ». 
Moss, 17 Sess. (Scotland) 32 (1889). 

® Mass. Acts 1913, chap. 663. Cf. Conn. Pustic Acts, 1911, chap. 86 (which im- 
poses absolute liability). See also 146 L. T. 105 (December 14, 1918), for a sum- 
mary of the report of the Civil Aerial Transport Committee which recommends that 
Parliament establish absolute liability as the standard. 

10 Sawyer v. Davis, 136 Mass. 239 (1884); Commonwealth v. Parks, 155 Mass. 531, 
30 N. E. 174 (1892). 
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damage, need concern the aviator but little. A litigious owner will find 
it expensive seeking nominal damages, especially where statutes make 
costs at law discretionary." Further, he will be an ingenious land- 
owner who can keep the trespassing airplane off without seriously 
endangering the aviator’s life; whatever means he employs will be far 
from reasonable.” Then, too, there will be practically no basis for an 
injunction to prevent the repeated trespasses, since the sum total of the 
damage would be nominal and the danger of an easement’s arising the 
slightest, when we consider the difficulty of establishing twenty years’ ad- 
verse user of a particular lane at a fixed height as well as within a certain 
width.* 

If we rigorously apply Coke’s maxim, the result is that the law will 
frown upon the aviator, but unless he causes actual damage it will 
connive at the formal wrong. This branding of the inoffensive aviator 
as a tortfeasor, even if only in form, may be an embarrassing annoyance 
to one who acclaims the elasticity of the common law. Fortunately there 
are no binding decisions which stamp the aviator a trespasser; and of 
the cases adopting Coke’s maxim unqualifiedly it may be said that the 
particular situation of a passage by an airplane was not considered. 
They have, then, only an inferential bearing on our problem, so that the 
courts may feel free to invoke general principles and practical considera- 
tions in balancing the interest of the aviator in the unrestrained develop- 
ment of a beneficial enterprise and that of the landowner in the free use 
of his superincumbent air space. 

During the past decade foresighted lawyers have been discussing the 
problem, and several have ventured a theory upon which the balance 
should be struck. It has been suggested that although, according to the 
maxim, the landowner does own the air space up to the heavens, there 
is also a right of public passage, as long as the enjoyment of the land- 
owner is not interrupted; a situation similar to the right of passage over 
navigable rivers privately owned.“ The similarity, however, is slightly 
incomplete, for on rivers it is the navigator who is not to be interfered with 
by the bed-owner; % here, the owner is to be left undisturbed. 

Another theory construes Coke’s maxim as securing to the: landowner 
only a right of user, and maintains that the aviator is within the circle of 
law-abiding citizens, until he causes actual damage."* This doctrine, 
however, imposes absolute liability for any interference with the land- 
owner’s use. 

A third doctrine asserts that “the scope of possible trespass is limited 
by that of effective possession,’’!” just as possession is at the basis of pro- 





1! See Buss, N. Y. Ann. Cone, §§ 3228, 3230 (if the defendant does not dispute 
plaintiff’s ownership). 

22 See 36 LAw MAG. AND REV. 20. 

8 Cf. Corbett v. Hill, 9 Eq. Cas. 671 (1870) (the owner of the soil may build over a 
window projecting rightfully); Keats v. Hugo, 115 Mass. 204, 217 (1874) (similarly 
as to eaves). 

14 Valentine, 22 JURIDICAL REV. 86, 96; HAZzELTINE, Tue Law oF THE AIR, 77. 

See Goutp, WATERS, §$§ 88-80. 

- 16 HAZELTINE, Tue Law OF THE Arr, 57; Blewett Lee, 7 Am. Jour. or Int. Law, 
474; 51 SOLICITOR’S JOURNAL, 771; SALMOND, Law oF Torts, 4 ed., 190; 1 WIGMORE, 
CASES ON THE LAW oF Torts, 560. 
17 PoLttock, TorTs, 10 ed., 363. 
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prietary rights in land, so is it the basis of any proprietary right in 
the air space.* The passage at a high altitude is, then, not a trespass. 
But there is liability for all interferences with the air effectively possessed. 

Although the flight of an airplane will very likely not be held a tort, 
the common law seems to afford no basis for holding the aviator liable only 
for negligence. If the burden of absolute liability for injuries to the land 
tends to check the growth of the airplane industry, we must look to the 
legislatures for relief.. It is to be observed, however, that a duty of due 
care under the circumstances surrounding travel by airplane is practi- 
cally as burdensome as absolute liability. 





RECENT CASES 


ApMIRALTY — Maritime Lien—Svuppiies FurNISHED TO VESSEL — 
ConsTRUCTION OF STaTUTE.— A federal statute provides that any person 
furnishing supplies to any vessel should have a maritime lien. (Act, JUNE 23, 
1910, C. 373, § 1, 60 STAT. 604.) Pursuant to contract the libellant delivered 
coal to A’s wharf with the understanding that A use a large part for his vessels, 
and that the libellant have a maritime lien therefor. A did appropriate a 
large part to various vessels, and the libellant now seeks to enforce a maritime 
lien against a bond fide purchaser on each vessel for the amount each vessel 
had used. Held, that no maritime lien had been created, as the coal had not 
been furnished to any particular vessel, appropriation by the owner being in- 
sufficient. The Walter Adams, 253 Fed. 20 (C. C. A. 1st Circ.). 

Prior to the statute, although there was a conflict, the prevailing view, in- 
dependent of local statutory provisions, was that no maritime lien was created 
unless the supplies were put on board, or brought within the immediate presence 
and control of the officers of the particular ship. The Vigilancia, 58 Fed. 698; 
The Cimbria, 156 Fed. 383. See Smith, “New Federal Statute Relating to 
Liens on Vessels,” 24 Harv. L. REv. 182, 200. The statute in the principal 
case does not define “furnishing . . . to a vessel,” and, as the statute is 
remedial, it should be construed liberally. Wall v. Platt, 169 Mass. 398, 48 
N. E. 272; Robinson v. Harmon, 157 Mich. 276, 122 N. W. 106. Such inter- 
pretation, however, is applied only to the extent of effectuating the purpose 
of the enactment. Hudler v. Golden, 36 N..Y. 446, 447. In the present case 
the apparent purpose was to do away with the existing confusion and conflict. 
Beyond this it should not be construed, especially as creditors-and boné fide 
purchasers may be prejudiced. Vandewater v. Mills, 19 How. (U. S.) 82, 89; 
The Cora P. White, 243 Fed. 246, 248. Accordingly, it seems that the act 
merely codifies the prior prevailing view which required a delivery to and for a 
specific vessel. The Cora P. White, supra; Astor, etc. Co. v. White, etc. Co., 
154 C. C. A. 246, 241 Fed. 57. Cf. The Yankee, 147 C. C. A. 593, 233 Fed. g19. 


APPEAL AND Error — DETERMINATION AND DIsposITION OF CAUSE — 
UNAVOIDABLE DESTRUCTION OF RECORD BY FirE. — A judgment was rendered 
in the lower court against the defendant, and in due time he filed his appeal. 
Before he could make out his bill of exceptions based on voluminous evidence 
and certain exceptions taken during the trial, the courthouse, containing 
the records and the official stenographer’s notes, was destroyed by fire. Held, 
on appeal, that a new trial be granted. Woods v. Bottmos, 206 S. W. 410 

Mo.). 
By the weight of authority, if, without the appellant’s fault, the transcript 


18 HAZELTINE, THE LAW OF THE AIR, 74. 
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on eppeal does not contain all the evidence offered, a new trial will be granted. 
Barion v. Burbank, 119 La. 224, 43 So. 1014; State v. Huggins, 126 N. C. 1055, 
35 S. E. 606. So, also, where by the death or:illness of the trial judge the 
appellant cannot get his bill of exceptions signed and sealed. Hume v. Bowie, 
148 U.S. 245; Sullivan v. White, 15 S. W. 126 (Texas). Or where the appellant 
is deprived of his bill of exceptions by the loss of the official stenographer’s 
notes. Richardson v. State, 15 Wyo. 465, 89 Pac. 1027. See Mathews v. Mul- 
ford, 53 Neb. 252, 73 N. W. 661. Logically, the appellant must furnish a 
complete report of the evidence to give the appellate court jurisdiction to 
review the case. Morin v. Claflin, 100 Me. 271, 61 Atl. 782; Felheimer v. 
Eagle, 79 Ark. 201, 95 S. W. 139. Some courts, taking a middle ground, dis- 
miss the appeal if the appellant has made no effort, by proper proceedings in 
the lower court, to reinstate the lost part of the record. Buckman v. Whitney, 
28 Cal. 555; Close v. Close, 28 Ore. 108, 42 Pac. 128. It is submitted that an 
arbitrary rule in favor of or against the appellant should not be adopted. 
But if the records were lost or destroyed long after the trial, so that the evi- 
dence or rulings of the court could not be recalled accurately enough to be re- 
instated, then justice would require a new trial. Otherwise, grave hardship 
would ensue, especially in criminal cases. 


ATTORNEYS — PROFESSIONAL ETHICS — SOLICITATION OF BUSINESS BY 
MEANS OF PERSONAL LETTERS. — An attorney made a practice of sending 
letters and then additional “follow-up” letters to business firms soliciting 
them to intrust him with their legal business. The letters contained no false 
or misleading statements, being merely requests for a trial on legal work. 
Held, that respondent’s conduct merited censure and must cease. In re Gray, 
172 N. Y. Supp. 648. 

In some states, it is a criminal offense for an attorney to advertise for divorce 
cases. 1915, CAL. PEN. CoDE, 74, § 159 a; 1917, ILL. REV. Star., c. 40, § 21. 
Even where there is no such statute, such unprofessional conduct is held to be 
sufficient ground for suspension or disbarment. People ex rel. Maupin v. 
MacCabe, 18 Colo. 186, 32 Pac. 280; In re Schnitzer, 33 Nev. 581, 112 Pac. 848. 
Solicitation of legal business by means of paid agents or runners is conduct 
warranting suspension or disbarment. Chreste v. Commonwealth, 171 Ky. 
77, 186 S. W. 919; In re Clark, 184 N. Y. 222, 77 N. E. 1. The contracts for 
hiring such solicitors are void as against public policy. Langdon v. Conlin, 
67 Neb. 243, 93 N. W. 380; Alpers v. Hunt, 86 Cal. 78, 24 Pac. 846. Contra, 
Vocke v. Peters, 58 Ill. App. 338. See 20 Harv. L. Rev. 576. Mere personal 
solicitation of clients, if accompanied by such objectionable features as false 
statements, mental incompetency, or distress of the person solicited, has been 
punished by the courts. In re Welch, 156 N. Y. App. Div. 470, 141 N. Y. Supp. 
381; In re Lauterbach, 169 N. Y. App. Div. 534, 155 N. Y. Supp. 478. Recently, 
widespread advertising in newspapers and by means of printed circulars and 
folders in extravagant terms brought judicial censure on an attorney. In re 
Schwarz, 175 N. Y. App. Div. 335, 161 N. Y. Supp. 1079. But the principal 
case seems to be the first case where an attorney has been disciplined by a 
court for mere personal solicitation unconnected with fraud or the use of paid 
runners. The New York courts’ thus giving official sanction to the Canons of 
Ethics of the American Bar Association should meet with the approval of 
the profession. 


Brtts AND Notes — DoctrINE OF PRICE VERSUS NEAL — PAYMENT OF 
Britt with ForcepD BILL oF Lapinc ATTACHED. — An order draft containing 


the words “value received and charge to the account of Rs jy]. bales of 
cotton” was sold to an exchange house with an order bill of lading attached 
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for the specified cotton. The exchange house surrendered the bill of lading to 
the drawee bank and obtained its acceptance. The bill of lading was forged. 
The acceptor paid the ultimate holder of the draft, and debited the buyer of 
the cotton. Held, the buyer can not recover the amount of the draft from the 
exchange house. Guaranty Trust Co. v. Hannay & Co., [1918] 2 K. B. 623 
(C. A.). See Notes, page 560. 


CARRIERS — BILts oF LADING — FoRGERY OF AN INTERSTATE BILL OF 
LADING AS A FEDERAL Crime. — Defendant was indicted for forging an inter-. 
state bill of lading, an act made criminal by section 41 of the Pomerene Act 
of 1916. Held, that as such a bill is void, it does not affect interstate com- 
merce, and hence section 41 is unconstitutional. United States v. Ferger, 
So. Dist. Ohio, October, 1918. 

For a discussion of this case, see NOTES, page 557, 


ConFiict or Laws — Apmiratty — Maritime Lien — Foreicn Law. — 
Two foreign vessels collided in an Algerian port. Thereupon the master of one 
of the vessels brought an action im personam in the Algerian court against the 
master of the other. No maritime lien was given by the local law, but an at- 
tachment of the vessel, there known as a “protective seizure,” followed. Upon 
giving a letter of indemnity the vessel was released and then came to the 
United States where she was libeled by the plaintiff in the foreign action which 
had not proceeded to trial or judgment, but was still pending. Held, that the 
libellant had a maritime lien under the general maritime law of the United 
States, enforceable by a proceeding im rem. The Kongsli, 252 Fed. 267 (Dist. 
Ct., Dist. Me.). 

As a result of the collision the Jex loci gave a cause of action, but did not 
create a maritime lien. In such a case admiralty may take jurisdiction be- 
tween foreigners to enforce a maritime lien, given by the general maritime law, 
even though none was given where the cause of action arose. The Kaiser 
Wilhelm II, 230 Fed. 717. See The Maggie Hammond, 9 Wall. (U. S.) 435, 
450, 452. If jurisdiction depends on a maritime lien, it is difficult to see how 
the court, in the principal case, had jurisdiction, as the Jex loci of the collision 
did not give such a lien. However, there being a cause of action, and the 
vessel being within, the jurisdiction of the court, it seems that the court could 
give a maritime lien, recognized by its law, as a means of enforcing the cause 
of action, one of the remedies of its judicial proceeding. See MARSDEN, CoL- 
LISIONS AT SEA, 6 ed., 198. And as the jurisdiction was im rem, the pendency 
of the action in personam in the foreign country would not be a bar to the 
present action. The Kalorma, 1o Wall. (U. S.) 204; The Bold Buccleugh, 
7 Moore (Privy Council), 267. 


ConFiict oF Laws — Divorce — REMARRIAGE WITHIN PROHIBITED TIME 
— Property Ricuts. — A statute in Washington prohibits remarriage by 
either party within six months of a decree of divorce. (1915, REM. CopE, 419, 
§ 992.) The plaintiff and her husband were divorced in Washington. Two 
months later, the plaintiff, in company with the defendant, a resident of 
Washington, went to Canada where the two were married. They imme- 
diately returned to their domicile in Washington believing in good faith that 
the marriage was valid. The plaintiff brings suit for annulment and for a 
division of the property acquired subsequent to the marriage. Held, the 
marriage was void, the property to be divided as that of a partnership. Knoll 
v. Knoll, 176 Pac. 22 (Wash.). 

It is well settled that the validity of a marriage contract depends upon the 
law of the place of celebration. Henderson v. Ressor, 265 Mo. 718, 178 S. W. 
175; Dalrymple v. Dalrymple, 2 Hagg. Cons. 54. See 1 NELSON, DIVORCE 
AND SEPARATION, § 33. But although the contract by the lex loci contractus is 
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valid, the lex domicilii may refuse to impose thereon the resulting status of mar- 
riage. Hall v. Industrial Commission, 165 Wis. 364, 162 N. W. 312; Brook v. 
Brook, 9 H. of L. Cas. 193. See 26 Harv. L. Rev. 538. Construing the statute 
in the principal case as a limitation upon the decree of divorte, the original 
marriage was not completely dissolved until the specified time had elapsed. 
Accordingly, although the marriage contract was valid by the /ex loci, the lex 
domicilit could not impose thereon the marriage status. Warter v. Warter, 15 
P.D. 152. Cf. Hooper v. Hooper, 67 Ore. 191, 135 Pac. 525. The Washington de- 
cisions, however, construe the statute as applying only to persons who remain 
domiciled in the state, so that either party could remarry during the prohibited 
period by acquiring a new domicile. State v. Fenn, 47 Wash. 561, 92 Pac. 417; 
Pierce v. Pierce, 58 Wash. 622, 109 Pac. 45. As to property acquired after 
marriage by the husband or wife, or both, Washington, following the civil-law 
doctrine, considers such to be community property. See 1915, Rem. CopDE, 2155, 
§ 5917. Even where the marriage is annulled, yet if the parties in good faith 
believed they were married, as in the principal case, the community doctrine 
permits the acquests to be divided equally between the man and woman. 
Lawson v. Lawson, 30 Tex. Civ. App. 43, 69 S. W. 246; In re Brenchley’s Estate, 
96 Wash. 223, 164 Pac. 913. It is unfortunate, however, to call this property 
“partnership” property, for that term implies not a marital relation but a 
business relation entered into for profit. See LinpLEyY, PARTNERSHIP, 6 ed., 
3, 10; BALLINGER, CoMMUNITY PROPERTY, §§ 15, 16. 


FEDERAL Courts— DIversity oF CITIzENSHIP— DOMICILE AS THE 
EQUIVALENT OF StTaTE CiTIzENsHIP. — The plaintiff, a citizen of the United 
States, had acquired a domicile in California. He left that state never intend- 
ing to return, and toured the United States. In the course of his travels he 
came temporarily to Virginia. He there sued the defendant in a federal court, 
claiming citizenship in California. Held, that the bill be dismissed for want 
of jurisdiction. Pannill v. Roanoke Times Co., 252 Fed. gto (Dist. Ct.). 

To sue in a federal court the plaintiff must be a citizen of some state. New 
Orleans v. Winter, 1 Wheat. (U. S.) 91. A citizen of the United States is a 
citizen of the state wherein he resides. U.S. Const., Art. XIV, § 1. But the 
residence must be animo manendi. Marks v. Marks, 75 Fed. 321; Hammer- 
stein v. Lyne, 200 Fed. 165. As in the principal case a person may thus be 
a citizen of the United States and not a citizen of any particular state. 
Hough v. Société Elec. Westinghouse de Russie, 231 Fed. 341. See Slaughter 
House Cases, 16 Wall. (U. S.) 36, 74. This fact is also illustrated by the 
status of citizens of territories and of the District of Columbia. Hepburn 
v. Ellzey, 2 Cranch (U. S.) 452; New Orleans v. Winter, supra. The courts 
requiring a residence animo manendi for citizenship also say domicile in a 
state is the substantial equivalent of citizenship in that state. See Hard- 
ing v. Standard Oil Co., 182 Fed. 421, 423; Hammerstein v. Lyne, 200 Fed. 
165, 170. Now one’s last domicile remains until a new one is acquired. 
Desmare v. United States, 93 U.S. 605. It might seem to follow that one 
remains a citizen of the state of his domicile even when he leaves it sans 
animum revertendi, so long as he has not acquired a new domicile. But the 
court in the present case correctly sees that such a result would be utterly 
a with the settled view that state citizenship requires permanent 
residence. 


GARNISHMENT — EFFECT OF GARNISHMENT— VALIDITY OF JUDGMENT 
AGAINST GARNISHEE WHEN PRINCIPAL DEFENDANT IS GIVEN No NOTICE. — 
In an action in Tennessee to recover wages, the defendant proved as a defense 
a judgment obtained against it as garnishee in a proceeding in Virginia. In 
the garnishment proceeding no service, actual or constructive, was made on 
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the principai defendant, the present plaintiff, and no notice was given him by 
the garnishee. Held, that the garnishment judgment was valid and a defense 
to the present action. Southern Ry. Co. v. Williams, 206 S. W. 186 (Tenn.). 

It is established law that jurisdiction over a debt in garnishment proceed- 
ings may be obtained by acquiring personal jurisdiction anywhere over the 
garnishee. Harris v. Balk, 198 U. S. 215; Louisville & Nashville R. R. Co. v. 
Deer, 200 U. S. 176. The soundness of this doctrine may well be questioned. 
See 27 Harv. L. REv. 107; 31 Harv. L. REv. 917. Exercising the jurisdic- 
tion so obtained with no notice to the principal defendant except an “extra- 
judicial” one from the garnishee has been held by the Supreme Court of the 
United States to be “due process of law.” Baltimore & Ohio Ry. Co. v. Hos- 
tetter, 240 U. S. 620. The principal case is in accord with the latter decision 
on this point, because the presence or absence of such an extrajudicial notice 
can have no effect on the constitutionality of the proceedings. But it has been 
held, contrary to the decision in principal case, that such notice is necessary to 
protect the garnishee from repayment of the debt to the principal defendant. 
Pierce v. Chicago Ry., 36 Wis. 283; St. Louis & S. F. R. Co. v. Crews, 151 Pac. 
879 (Okla.). See also Morgan v. Neville, 74 Pa. St. 52, 57; Harris v. Balk, 198 
U. S. 215, 227. On ordinary principles, the failure by the garnishee to give 
notice can make him liable to pay the debt a second time only because his 
negligence has injured the principal defendant to that extent. It should there- 
fore, it is submitted, be necessary for the principal defendant, in his suit against 
the garnishee, to show (1) (injury) that the claim of the plaintiff in the gar- 
nishment proceedings was unjust, and (2) (causation) that the claim could have 
been successfully resisted if the garnishee had given the omitted notice. Since 
neither of these elements of liability was established in the principal case, the 
decision, notwithstanding its obvious injustice to the present plaintiff, seems 
the correct one if we are logically to follow Harris v. Balk and Baltimore & 
Ohio Ry. Co. v. Hostetter, supra. 


HUuUsBAND AND WIFE — CRIMINAL CONVERSATION — RicGHT OF WIFE TO 
Sure. — The plaintiff, a married woman, sued another woman for criminal 
conversation with the plaintiffi’s husband. Held, the plaintiff may recover. 
Turner v. Heavrin, 206 S. W. 23 (Ky.). 

Under the old common law a wife either had no right of action for the aliena- 
tion of her husband’s affections or for criminal conversation with him, or else 
she had a right she could not enforce because of the necessity of joining her 
husband, one of the wrongdoers as a party plaintiff. See Lynch v. Knight, 
9 H.L. 577, 594, 595; Humphrey v. Pope, 122 Cal. 253, 257, 53 Pac. 847, 848 
(affirmed in 1 Cal. App. 374, 82 Pac. 223); Haynes v. Nowlin, 129 Ind. 581, 
584, 29 N. E. 389, 390. A few jurisdictions still follow the old rule, sometimes 
on account of a needlessly narrow interpretation of Married Women’s Prop- 
erty Acts. Morgan v. Martin, 92 Me. 190, 42 Atl. 354; Lellis v. Lambert, 24 
Ont. App. 653. Most jurisdictions now, however, allow a wife recovery in an 
action for alienation of affections, especially where the action involves both 
alienation of affections and criminal conversation. Messervy v. Messervy, 82 
S. C. 550, 64S. E. 753; Nolin v. Pearson, 191 Mass. 283, 77 N. E. 890. While 
generally the cases fail to distinguish the two actions, one court has held that a 
wife may maintain an action for alienation of affections, but not for criminal 
conversation. Kroessin v. Keller, 60 Minn. 372, 62 N. W. 438. Another court 
held in a dictum the wife could maintain either. Dodge v. Rush, 28 App. D. C. 
149, 153, The present case, allowing recovery for criminal conversation alone, 
seems sound. 


JURISDICTION — CIvit AND MiLirarRy TRIBUNALS — CALL TO SERVICE UNDER 
THE Drarr ACT WHILE AWAITING SENTENCE IN A CIvIL TRIBUNAL. — The 
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petitioner was duly registered and subject to draft under the Selective Service 
Law. (Act or Concress, May 18, 1917.) Following his registration he com- 
mitted grand larceny, was indicted and pleaded guilty, and was awaiting sentence 
when called to report for military duty. Claiming his call to service changed 
his status to that of a soldier subject to military law, and that the jurisdiction 
of the military authorities was absolute, the petitioner applied for a writ of 
habeas corpus. Held, that the application be denied. Ex parte Henry, 253 Fed. 
208 (Dist. Ct.). 

When one in military service commits an offense which is both a civil and 
military crime, the jurisdiction of the civil and military tribunals is in times of 
peace concurrent. But should the jurisdiction of the civil authorities first 
attach, the military authorities must yield thereto. A.W. 74; should the juris- 
diction of the military authorities first attach, they may, but need not, give 
way to the civil tribunals. A. W. 74; United States v. Lewis, 200 U.S. 1. In 
times of war, however, the military authorities are supreme and need not yield 
to the civil authorities though the jurisdiction of the latter first attached. Ex 
parte King, 246 Fed. 868. They may allow the civil authorities to punish the 
offender as a matter of comity or expediency. That has been declared to be the 
proper policy where the charge is serious. J. A. G. O., October 30, 1917; Ibid., 
June 11, 1917. See Ex parte Bright, 1 Utah, 145. In the principal case the 
petitioner, though subject to draft, was not at the time the offensé was com- 
mitted subject to military law, and his call to service while he was awaiting 
sentence from the civil tribunal could not deprive that tribunal of his custody 
unless it was the intent of Congress so to do. That Congress had no such 
intent is shown by the Selective Service Regulations which places infamous 
criminals in Class V, and all other criminals awaiting trial or serving sentence 
in Class IV. S.S. Rec., 2 ed., §.79. Moreover, the result of the principal case 
is sound, for it is not the military authorities but the wrongdoer himself who 
seeks his release. See Ex parte Calloway, 246 Fed. 263. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — STATEMENTS OF 
ALDERMEN. — Defendant as alderman made charges of want of integrity and 
unfitness against the plaintiff, a policeman, before the board of aldermen, 
which had power to remove policemen. The plaintiff was exonerated and sued 
the defendant for libel. Held, that actual malice could not be inferred from 
the mere falsity of the defendant’s statements, and that in the absence of 
malice the plaintiff could not recover. Sweeney v. Higgins, 104 Atl. 791 (Me.). 

Usually, action lies for false statements about a person in his trade or. pro- 
fession tending to bring him into general contempt, hatred, or ridicule. Farm- 
er’s Life Insurance Co. v. Wehrle, 165 Pac. 763 (Colo.); Carver v. Greason, 101 
Kan. 639, 168 Pac. 868. Sometimes, however, public interest in freedom of 
comment outweighs individual interests in untarnished reputations. A per- 
son with a duty or interest, although only social or moral, in communicating 
his belief about another to a third person with a corresponding interest in hear- 
ing it is protected if the informant does not abuse the exigencies of the occasion. 
Everest v. McKenny, t95 Mich. 649, 162 N. W. 277; State v. Fish, 90 N. J. L. 
17, 102 Atl. 378. Public interest in the freedom of speech by members of legis- 
latures, judges, persons in judicial proceedings, and high executive officers is so 
great that their statements made in the course of duty are absolutely privileged. 
Dillon v. Balfour, 20 Ir. L. R. 600; Scott v. Stansfield, L. R. 3 Exch. 220; Rogers 
v. Thompson, 89 N. J. L. 639, 99 Atl. 389; Farr v. Valentine, 38 App. D. C. 413. 
This is hardly true of inferior boards such as city councils and investigation 
committees, but there is some authority for holding their privilege absolute, 
not qualified. Bolton.v. Walker, 197 Mich. 699, 164 N. W. 420. Contra, Ivie v. 
Minion, 75 Or. 483, 147 Pac. 395. ‘The court in the principal case adopts the 
sounder view. 
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MonicrpaAL CorporaTIONS— ACTION AGAINST TOWN— AUTHORITY OF 
ComMITTEE TO Emptoy ATTORNEY. — By vote at a town meeting a committee 
was authorized to build a bridge. Litigation arose concerning the bridge and 
the committee employed counsel in connection therewith. In a suit by counsel 
against the town to recover for his professional services, held that the town is 
not liable, the committee having acted beyond its authority in employing 
counsel. Stewart v. Inhabitants of York, 104 Atl. 7o1 (Me.). 

In the absence of express or implied restrictions a town has the authority to 
employ an attorney to attend to its corporate interests. Cheesebrew v. Town 
of Mt. Pleasant, 71 W. Va. 109, 79 S. E. 350; City of Holdenville v. Lawson, 40 
Okla. 38, 135 Pac. 405. See TrepEMAN, MUNICIPAL CORPORATIONS, 316, § 176. 
But there is no aufhority to employ an attorney in regard to matters not affect- 
ing the interests of the town. Peck v. Spencer, 26 Fla. 23, 7 So. 642; Tharp v. 
Blake, 171 S. W. 549 (Tex. Civ. App.). See 2 Ditton, MunicrpaL Corpora- 
TIONS, 5 ed., 1246, § 824. In the principal case, as the court points out, the 
authority given the committee to build a bridge carried with it the incidental 
authority to select an engineer, obtain plans and specifications, advertise for 
bids, and award and execute the contract. See Blaisdell v. York, 110 Me. 500, 

518, 87 Atl. 361, 370. It would seem that the committee also had power to 
| employ counsel in regard to the litigation in question, for that litigation affected 
, the interests of the town in that it was purely an expense of building the bridge.’ 
, Waterbury v. Laredo, 60 Tex. 519, reversed on other grounds in 68 Tex. 565, 
5 S. W. 81. In deciding otherwise, the court was apparently influenced by 
two Massachusetts decisions. See Butler v. Charlestown, 7 Gray (Mass.) 12; 
Fletcher v. Lowell, 15 Gray (Mass.) 103. But the latter case decided that 
authority in the mayor to employ counsel in defending an action for damages 
against the city did not include the employment of counsel for the extraordi- 
nary purpose of putting through the legislature an act diminishing the claim 
for damages. In the former case there was no official action at all, the legal 
services being rendered merely at the request of individual aldermen. Accord- 
ingly neither case is in point. 


PLEDGES — MortTGAGE COLLATERAL — Duty OF PLEDGEE TO FORECLOSE 
on REQUEST OF PLEDGOR. — Defendant assigned overdue real estate mortgages 
and bonds to the plaintiff as collateral security for his note. Without tendering 
money to covér the expenses, the defendant requested the plaintiff to foreclose 
at a time when the property would have satisfied the debt. The plaintiff 
assented, but failed to do so. Subsequently the obligor on the bond went bank- 
rupt and the property depreciated. In an action on the note the defendant 
counterclaimed for negligence in failing to foreclose. Held, that the plaintiff 
was not negligent. City Bank of York v. Ricker, 104 Atl. 804 (Pa.). 

Inasmuch as both the pledgor and the pledgee of collateral security are 
interested in its application there is a duty of due care imposed on the latter in 
handling the security. See CoLeEBROOKE, COLLATERAL SECURITIES, 2 ed., 
§§ 87, 117. He may not sell the collateral to satisfy his debt, but must hold 
and collect it as it becomes due. Joliet Iron & Steel Co. v. Scioto Fire Brick Co., 
82 Ill. 548. Ordinary diligence is required of the pledgee in collecting on the 
collateral at maturity. Farm Investment Co. v. Wyoming College, 10 Wyo. 240, 
68 Pac. 561; Larkin Co. v. Dawson, 37 Tex. Civ. App. 345, 83 S. W. 882. See 
Coleman v. Lewis, 183 Mass. 485, 487, 67 N. E. 603. The same is true where 
overdue collateral is pledged. Wakeman v. Gowdy, to Bosw. (N. Y.) 208. In 
the principal case the pledgee was requested to foreclose, which would involve 
litigation and risk. It may be argued that if the security is ample the fore- 
closure should not be left to the caprice of the pledgee. See 19 Harv. L. REv. 
471. The pledgor, however, can protect his interest by taking up the security 
or having a third person do so. It is generally held, therefore, as in the principal 
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case, that the pledgee is under no duty to sue. Black River Bank v. Page, 
44 N. -Y. 453; Rice v. Benedict, 19 Mich. 132; Smith v. Felton, 85 Ind. 223. 
But see Wakeman v. Gowdy, supra. This is especially true where the pledgor 
makes no tender covering the expense of litigation. Wells & Dewing v. Wells & 
Scriber, 53 Vt. 1. See Culver v. Wilkinson, 145 U.S. 205, 213. Although the 
pledgee’s assent and subsequent failure to foreclose might constitute such 
negligence as to render him liable, yet if the pledgor had notice of this inaction 
and an opportunity to protect himself, the pledgee would not be liable. See 
City Savings Bank v. Hopson, 53 Conn. 453, 457. 


QuasiI-CONTRACT — RECOVERY OF MONEY PAID UNDER MISTAKE OF Fact — 
PAYMENT BY MISTAKE ON A Post-DATED CHECK. — A bank paid the payee 
of a post-dated check, not noticing the future date. After payment, but 
before the date of the check, the drawer ordered payment stopped. The bank 
sought to recover the amount from the payee. Held, defendant’s ignorance 
that the bank paid under a mistake isnot a sufficient defense. Second National 
Bank of Reading v. Zable, 66 Pitts. L. J. 774. 

Generally, one who pays another money under a mistake of fact may re- 
cover. Hummel v. Flores, 39 S. W. 309 (Texas); United States v. Phillips, 21 
D. C. 309. The purpose of allowing such a quasi-contractual action is to pre- 
vent the unjust enrichment of the defendant. Moses v. McFerlan, 2 Burr. 
1005, 1012. There is no recovery, therefore, in cases where the plaintiff, 
though under a duty to pay, paid under a mistake as to the nature of his 
obligation or legal liability. Johnson v. Hernig, 53 Pa. Super. Ct. 179; Buel 
v. Boughton, 2 Den. (N. Y.) 91; Morrison v. Payton, 31 Ky. L. Rep. 992, 104 
S. W. 685. And recovery is not allowed when the defendant has with honesty 
so changed his position that if the plaintiff recovered, he could not be restored 
to his former status. Bend v. Hoyt, 13 Pet. (U.S.) 263; Behring v. Somerville, 
63 N. J. L. 568, 44 Atl. 641. From the foregoing it would seem that in the 
principal case the bank should recover. The law, however, for commercial 
security treats banks more strictly, and in the absence of fraud, denies them 
recovery for money paid the holders of checks under mistake as to the suffi- 
ciency of the funds of the drawers or their solvency. National Exchange Bank 
v. Ginn, 114 Md. 181, 78 Atl. 1026; American National Bank v. Miller, 185 
Fed. 338. The present case seems to relax the strict rules. 


RAILROADS — STATE REGULATION — UNLAWFUL INTERFERENCE WITH IN- 
TERSTATE CoMMERCE.—A Missouri statute prohibits railroad corporations 
from issuing mortgage bonds without authority from the Public Service Com- 
mission, imposes heavy penalties for violation of the statute and purports to 
invalidate bonds so issued. (1913, Mo. Laws, 592, 593, 600.) The commis- 
sion is required to charge a fee proportionate to the value of the authorized 
issue. (Ibid., 567.) The plaintiff company is a Utah corporation engaged in 
interstate transportation, a small part of its line extending into Missouri. 
The company applied to the Missouri Public Service Commission for a cer- 
tificate authorizing it to issue $31,848,900 worth of bonds secured by a mort- 
gage on its entire interstate line. The commission granted the authority, 
charging a fee of $10,962.25. The company accepted the grant under pro- 
test, alleging that the fee was an unconstitutional interference with inter- 
state commerce. The Supreme Court of Missouri held that the company by 
accepting the benefits was estopped to assert the invalidity of the fee. (Ina 
subsequent case the Missouri court held the statute inapplicable to foreign 
corporations. Public Service Commission v. Union Pac. R. R. Co., 271 Mo. 
258.) On appeal to the United States Supreme Court, held, the charge was an 
unlawful interference with interstate commerce, the company not being 
estopped to assert its illegality, since the payment was under duress. Union 
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Pac. R. R. Co. v. Public Service Commission, U. S. Supreme Court, October 
Term, 1918, No. 6s. 

A corporation, in accepting the benefits permitted by statute, estops itself 
from contesting the validity of the statute. Minneapolis & St. L. Ry. Co. v. 
Gowrie & N. W. Ry. Co., 123 Iowa, 543, 99 N. W. 181; Commonwealth v. 
Southern Pac. Co., 150 Ky. 97, 149 S. W. 1105. If, however, accepting the 
benefits is not a voluntary act, but is procured by duress, no estoppel is created. 
See Cicotte v. Wayne, 59 Mich. 509, 513, 26 N. W. 686, 687; BicELow, Es- 
TOPPEL, 6 ed., 646. In the principal case, it appears that the payment of the 
fee in return for the certificate was an act under duress. The issuance of the 
mortgage bonds was necessary to reimburse the railroad company for ex- 
penditures upon its property. Without the certificate, the bonds would be 
not only unmarketable but, if the statute were held applicable, would be ab- 
solutely void, and the corporation would be subject to heavy penalties. Scot- 
tish Union & National Ins. Co. v. Herriott, 109 Iowa 606, 80 N. W. 665; Swift 
v. United States, 111 U. S. 22. It is true the Missouri court later held the 
statute inapplicable, but the corporation was not bound to take the risk of the 
court deciding otherwise. Aitchison, T. & S. Fe Ry. Co. v. O’Connor, 223 U.S. 
280. Accordingly, the jurisdiction of the United States Supreme Court was 
not excluded on the ground that the company waived its federal rights. Cress- 
will v. Grand Lodge, 225 U. S. 246. Since the charge for the certificate was 
fixed in proportion to the value of the bonds issued, the same being secured 
by railroad property most of which was in states other than Missouri, the 
burden on the railroad was apparently so heavy as to constitute an illegal 
interference with interstate commerce. Cf. Western Union. Telegraph Co. v. 
Kansas, 216 U. S. 1; International Paper Co. v. Massachusetts, 246 U.S. 135. 
See Jupson, INTERSTATE COMMERCE, 3 ed., §§ 21, 22, 30. 


SEAMEN — SEAMEN’S AcT OF 1915 — DEDUCTIONS IN AMERICAN PorT OF 
ADVANCES MADE TO FOREIGN SEAMEN BY A FOREIGN VESSEL IN FOREIGN 
Port. — The Seamen’s Act (38 Stat. at L. 1165) provides that “every sea- 
man of a vessel of the United States shall be entitled to receive on demand 
from the master of the vessel to which he belongs a one-half part of the wages 
which he shall have then earned at every port where such vessel, after the 
voyage has been commenced, shall load or deliver cargo before the voyage is 
ended, and all stipulations in the contract to the contrary shall be void. Any 
failure on the part of the master to comply with this demand shall release the 
seaman from his contract, and he shall be entitled to full payment of the 
wages earned. . . . This section shall apply to seamen of foreign vessels while 
in the harbors of the United States, and the courts of the United States shall 
be open to such seamen for its enforcement.” A British vessel in a British 
port made advances to the seamen, a lawful and customary practice by the 
law of England. On arriving in an American port the seamen demanded half 
the wages earned. The master deducted the advances made in Liverpool, 
and the seamen deserted and libeled the ship. Held, the libellants cannot 
recover. The Talus, U. S. Supreme Court, October Term, 1918, No. 392. 

It is well established that advances made to seamen by any vessel, American 
or foreign, in any port of the United States are within the statute and illegal. 
The Eudora, 190 U. S. 169; The Kestor, 110 Fed. 432. See 15 Harv. L.’Rev. 
411. The cases are in conflict as to advances made in a foreign port by an 
American or foreign vessel where by the law of such foreign country advances 
are allowed. The Windbrush, 250 Fed. 180; The Imberhorne, 240 Fed. 830; 
The Ixion, 237 Fed. 142; The Belgier, 246 Fed. 966. See 31 Harv. L. REv. 
1169. The reasons for allowing such advances to be deducted on reaching an 
American port are that the contract is good by the law of the place where 
made, that Congress had no intention of rendering such contract void or of 
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imposing a criminal liability thereon, if such were possible. However, such 
construction, it is submitted, does violence to the English language. The 
statute states expressly that it is applicable to foreign vessels in American 
ports. The violation is not the making of a contract in a foreign country, 
but in deducting such advances in an American port and in refusing to pay 
one-half of the wages then earned. Though the result reached in the principal 
case is a desirable one from an international point of view, the real remedy 
would seem to be with the legislature and not the judiciary. 


SHIPPING — FREIGHT — WHEN RiGHT TO FREIGHT BEcins. — The claim- 
ant, a shipowner, contracted to carry a cargo of paper for the libellant from 
New York to Bordeaux. The bill of lading provided that restraints of princes 
and rulers were to be excepted and “freight for the said goods to be prepaid in 
full without discount retained and irrevocably, ship and / or cargo lost or not 
lost.”” Before the ship was ready to sail, an embargo was placed upon all 
vessels whose voyages would bring them within the submarine zone, and clear- 
ance was consequently refused to the claimant’s ship. The cargo was sub- 
sequently discharged and the shipowners refused to return the prepaid freight. 
Held, that the shipowner may retain freight though the ship had not broken 
ground. The Gracie D. Chambers, 253 Fed. 182 (Circ. Ct. App.). 

At common law, no freight is due until the cargo has been delivered at the 
port of destination. Osgood v. Growing, 2 Camp. 466; Post v. Robertson, 1 
Johns. (N. Y.) 24. As the carrier’s contract is entire, it follows, then, that he 
could not recover for services rendered prior to the ship’s breaking ground. 
Curling v. Long, 1 B.& P.634; The Tornado, 108 U.S. 342. By the law maritime 
the result would be the same, since the right to freight begins only upon in- 
ception of the voyage. Curling v. Long, supra. See MACLACHLAN, MERCHANT 
SHIPPING, 5 ed., 546. In England, however, if the contract provides that 
freight be prepaid, it is not recoverable whether earned or not. De Silvale 
v. Kendall, 4 M. & S. 37; Allison v. Bristol Marine Ins. Co. (1876), 1 A. C. 209. 
In such a case, therefore, where the cargo is destroyed before the ship breaks 
ground, but after the time fixed for prepayment of freight, the owner may 
retain the sums advanced. Coker v. Limerick S. S. Co., 34 L. T. R. 18. In 
the United States the common law applies alike to prepaid freight, and it 
must be returned when there has been no full performance. Watson v. Duyk- 
inck, 3 Johns. (N. Y.) 335; Benner v. Equitable Ins. Co., 6 Allen (Mass.) 222. 
See 1 PARSONS, SHIPPING AND ADMIRALTY, 210. But a specific contract similar 
to the one in the principal case clearly suspends the common-law rule and 
produces the same effect as a provision for prepaid freight under the English 
law. On the basis of the English decision and as a matter of pure construction, 
therefore, the principal case seems correctly decided. The dissenting opinion 
prompted by a desire to avoid a harsh result cannot, however, be supported 
in view of the clear terms of the contract. 


STATUTE OF FrAupS— INTEREST IN LANDS— VALIDITY OF AN ORAL 
AGREEMENT TO PAY FOR IMPROVEMENTS TO LAND. — By an oral agreement 
defendant leased his premises to plaintiff, and promised to allow plaintiff to 
remove all improvements or to compensate him for their value. After plain- 
tiff had made certain improvements, including the planting of an orchard, 
defendant terminated the lease and took possession. The plaintiff brings 
this action on the oral agreement for the value of the improvements. Held, 
that plaintiff could recover on equitable principles as well as on the oral agree- 
ment. Fredell v. Ormand Mining Co., 97 S. E. 386 (N. C.). 

By the better view, an oral agreement for the sale of standing trees is in- 
validated by the Statute of Frauds. Green v. Armstrong, 1 Denio (N. Y.) 550; 
Hirth v. Graham, 50 Ohio St. 57. Contra, Marshall v. Green, 1 C. P. D. 35. 
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See 13 Harv. L. Rev. 225. But an agreement between a landowner and an 
outsider for payment for planting trees or making other improvements to 
land is generally held not to be within the statute. Frear v. Hardenbergh, 
5 Johns. (N. Y.) 272; Lower v. Winters, 7 Cow. (N. Y.) 263. But see Falmouth 
v. Thomas, 1 Cromp. & M. 89, 108. The reasoning is that such an agreement 
is simply a contract for payment for certain labor and chattels to be applied 
in a given manner, and does not effect a transfer of any interest in the land. 
The agreement in the principal case comes within this reasoning, so that it 
seems unnecessary to resort to equitable principles to justify the recovery. 


Torts — UNFAIR COMPETITION — Prracy or News.— The Associated 
Press brought a bill in equity against the International News Service asking 
that the latter be enjoined, inter alia, from copying news from bulletin boards 
and early editions of complainant’s newspapers and selling this, either bodily 
or after rewriting it, to defendant’s customers, until its commercial value as 
news to the complainant and all of its members had passed away. Held, such 
acts constitute unfair competition, complainant has a limited property in news 
gathered by it, and a preliminary injunction will be granted. International 
News Service v. The Associated Press, U. S. Sup. Ct., December 23 (October 
Term, No. 221), 1918. 

For a discussion of this case, see NOTES, page 566. 
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A Snort TREATISE ON CANADIAN CONSTITUTIONAL Law. By A. H. F. Le- 
froy. Toronto: Carswell Company. $4.00. 


Mr. Lefroy has written a valuable and informative book. American lawyers 
are in general lamentably ignorant of the working of federalism in the two 
great English commonwealths; and it has been in the past the excuse that 
books like Mr. Lefroy’s larger treatise on Canada and Mr. Moore’s admirable 
volume are too large for anyone save the student of details. Mr. Lefroy’s 
book removes the basis for this excuse, so far, at least, as Canada is con- 
cerned. In three hundred pages he gives us an admirable summary of the 
main legal hypotheses of Canadian federalism and a mass of notes which refer 
to the more important cases on the subject. Professor Kennedy of Toronto 
contributes a useful historical introduction in which Canadian constitution- 
alism prior to 1867 is discussed. 

One or two observations of special importance may be noted. Legally the 
question meets us on the threshold as to whether Canada is to be regarded 
as a federation at all. If A. G. for Australia v. Colonial Sugar Refining Co., 
[1914] A. C. 237, is to be accepted as good law, Canada is to be regarded as 
simply a rather striking instance of decentralization in which old powers were 
redistributed. Mr. Lefroy argues that it is impossible to accept this point of 
view. It mistakes a confederation for what may be the same thing in result, 
but utterly different in its origin: The Federation Act of 1867 clearly intended 
to recognize national unity in the milieu of a very complete right to local self- 
government, exactly as in the case of the Constitution of the United States. 

It is well known that Mr. Lefroy is the urgent advocate of a complete dis- 
tinction between American and Canadian federalism, and it is worth. while to 
summarize the grounds of his argument. (1) In Canada there is no separation 
of powers. The existence, both in the federal and provincial governments, 
of the English parliamentary system, with its fusion of executive and legisla- 
ture, marks a fundamental difference from the system of America. (2) There 
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is no such restriction on the legislative power as in things like the Fourteenth 
Amendment. The limitation of the constitution is not as to the contents of 
an act but as to its subjects. (3) Residual sovereignty belongs not to the local 
but to the central government. (4) No popular reserve power of constitu- 
tional amendment exists in Canada. This is, without question, an interesting 
attitude. At least it is certain that the Canadian system did not consciously, 
as did Australia, attempt the adaptation of the American system to its peculiar 
problem. Yet it is worth noting that Australia, like Canada, has a parlia- 
mentary executive without any marked divergences from American federalism. 
And both in Canada and Australia the power of judicial review — the real 
keystone of the federal arch — has been very notably developed, particularly 
in recent years. 

Several minor points of distinct utility may be noted. The remarks on 
copyright (page 159 f.) are wholly admirable and put the problem in the clearest 
possible light, despite its complexity. The note on estoppel from setting up 
unconstitutionality as a plea (page 196) is most suggestive. Particularly in- 
teresting is the discussion on locally restricted dominion laws (page 88 /.). 
Altogether the volume suggests how differently existing books on American 
constitutional law might be written if they were intrusted to people with Mr. 
Lefroy’s broad constitutional insight. His work, on its scale, is a model for 
American lawyers to emulate. H. J. L. 





A Source-Boox or Mitrrary Law AND WarR-TimE LEGISLATION. Prepared 
by the War Department Committee on Education and Special Training. 
St. Paul: West Publishing Company. 19109. 


The idea of establishing a Students’ Army Training Corps in the colleges 
of the country was well conceived. It is probable that in practice the plan 
would eventually have worked out well, and that there would have been a 
reservoir from which young officers could have been drawn. The wisdom of 
establishing units of the S. A. T.-C. in the law schools was much more doubt- 
ful. The leading law schools of the country had already been drained of all 
the students who were available for military service in any form. Only in 
schools in which high school graduates were admitted could be found possible 
officer material in any numbers. The plan of the Committee on Education 
and Special Training of the War Department included a course on Inter- 
national Law, one on Military Law, one on War-Time Legislation, and one 
on War Issues; and such ordinary law courses as time allowed. It would 
seem that the committee in attempting to provide for the imparting of in- 
formation of practical military value and for the general intellectual training 
of the student in order to make him a more useful member of the army, and 
in attempting at the same time to assist him in preparing for his subsequent 
career at the bar, was attempting to ride several horses with very different 
gaits —a difficult feat even for the War Department. It is difficult to see 
just what would have been the advantage to the military establishment in 
keeping students in the law schools. A smattering of legal knowledge would 
hardly make a young man — certainly not one from eighteen to twenty-one 
years of age—more useful in the army, even though that knowledge should 
include a few weeks’ acquaintance with International Law, Military Law, and 
such statutes as the National Defense Act, the Shipping Board Act, the Es- 
pionage Act, and the War Risk Insurance Act. And useful as such knowl- 
edge is, it could hardly take the place of the usual law courses as a preparation 
for the practice of the law. 

However this may be, if the S$. A. T. C. was to be established in the law 
schools, it was necessary to provide material for the courses to be pursued. 
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In the course on International Law there was plenty of material available in 
the way of case-books and text-books. In the course on Military Law the 
excellent Manual for Courts-Martial was available to take care of the subject 
of the law relating to the discipline of the army. But there was no book 
available covering the other subjects included in Military Law and the course 
on War-Time Legislation. Colonel Wigmore, versatile and ready for any 
emergency, immediately set to work to have a book prepared and, with the 
aid of Dean Merton L. Ferson, in a very few weeks produced the source- 
book. What the book purports to do, it does well; it furnishes an abundance 
of material for the proposed courses. In it are collected pre-war statutes re- 
lating to the military organization, and judicial opinions on a variety of mat- 
ters affecting “military persons and others who have relations with them;” 
and war-time statutes, regulations and general orders, federal judicial opin- 
ions and opinions of the Judge Advocate General. The war-time statutes 
include the principal acts of Congress made necessary by the emergency; the 
war-time judicial opinions and opinions of the Judge Advocate General deal 
with a vast variety of subjects from the constitutionality of the Selective 
Service Law to the compensation for labor of prisoners of war. The range 
of the material is extremely wide; the arrangement is for the most part chron- 
ological. Of course no teacher would be cruel enough to take up the subject 
in the order in which it is presented, nor could he possibly cover all the matter 
presented; of course it could not have been intended that he should. It would 
be possible however by a wise selection and arrangement to give a course of 
considerable interest and perhaps of some value —a course which could not 
be given without the aid of a book like the source-book. With the signing 
of the armistice the whole plan fell through and probably nowhere will any 
_ course be given based upon the source-book. The book is however available 
as a useful book of reference. Dramatically it shows how the military prob- 
lems of peace and the problems of the war were met by Congress, the courts 
and the War Department. Of especial interest are the opinions of the Judge 
Advocate General, for only a digest of these is elsewhere published. 
Austin W. Scorrt. 





COMMERCIAL ARBITRATION AND THE LAw. By Julius Henry Cohen. D. Apple- 
ton and Company. 1918. pp. xx, 339. 


The title of this volume rather leads one to expect a discussion of the relative 
merits of arbitration and ordinary litigation, together with information con- 
cerning the actual use made of arbitration in various jurisdictions. There is 
something of this in the first fifty pages. The treatment however is by the way. 
It is neither complete nor very well arranged. This is probably explained by 
the fact that the book, according to the preface, is an amplification of a brief 
filed in a New York case by Mr. Cohen, as amicus curiae, acting at the request 
of the New York Chamber of Commerce. The only report of that case which 
has come to the writer’s attention is found in 163 N. Y. Supp. 516. It says 
nothing as to arbitration. Questions of that kind must have been eliminated 
in the lower court. 

The main thesis of Mr. Cohen’s work seems to be that courts of law should 
recognize all agreements for arbitration as valid and enforce them with all the 
powers at their command. Possibly he goes so far as to believe that courts with 
equity powers should specifically enforce such agreements. See pages 250, 251, 
and 274. Of course it is settled law that equity will not specifically enforce 
them. Probably the best reason for equity’s refusal to act is that it would be 
difficult to supervise the performance of such an intricate proceeding as an 
arbitration. When Mr. Cohen, on page 251, says that Mr. Justice Story was 
wrong in his statement that no case supports specific performance of such an 
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agreement, he fails to cite any authority for his criticism of Story. He may 
have been relying on a few early cases in which courts of equity have refused 
to lend their special aid to a plaintiff who filed his bill in actual breach of an 
agreement to arbitrate. He discusses these cases in Chapter XIII. However, 
the difference between, on the one hand, refusing the aid of an equity court to 
one who violates an arbitration agreement and, on the other hand, specifically 
enforcing such an agreement is obvious. 

Specific performance aside, one may in the main agree with Mr. Cohen’s 
contentions concerning what the law ought to be. That agreements to arbi- 
trate are valid contracts for the breach of which an action for damages will lie, 
should be and is the common law. Whether a court should refuse relief to a 
party who has broken an agreement to arbitrate depends on whether such a 
breach is substantial, goes to the essence of the contract. Probably it is of the 
essence in most cases. The common law refused to consider such a breach a 
bar. It took a statute in England to change the rule. But the common law 
held that a party could protect himself against a suit in disregard of a contract 
to arbitrate by making arbitration an express condition precedent to liability. 
Then no suit could be brought prior to the performance of the condition. This 
common-law rule with the addition of the English statutory rule just mentioned 
seems then to reach the sound result. Unfortunately statutes like the English 
one have not been generally adopted in this country. It would seem that Mr. 
Cohen should urge the adoption of such statutes. Instead he attempts to con- 
vince us that the early common law did bar suits in breach of an agreement 
(not put as a condition precedent) for arbitration and, that after a period of 
unfortunate error the English courts have at last returned to their original 
and correct position. In this he fails. Outside the condition precedent cases, 
the English courts do not refuse to entertain suits in violation of an arbitration 
agreement except under the statute already mentioned. 

The writer wishes to express no opinion on the accuracy of Mr. Cohen’s use 
of authorities: he simply offers the following samples of it. 

(a) On page 104 a case from Bracton’s Note Book (number 640) is explained 
at some length. The actual gist of the case is that Simon de Chelefeuldia sued 
William de la Mare for having prosecuted an action against Simon, concern- 
ing a rick of hay, in the Court Christian — contrary to a prohibition from, 
probably, the King’s Bench. Simon produced his suite (sectam) which was 
examined and found insufficient. William put in a plea (possibly actually 
proffered before the examination of Simon’s secta) that he had not sued Simon 
after the prohibition and that in truth they had agreed to arbitrate the matter. 
It was decided that since Simon’s suite was insufficient, William should go 
without hay and Simon be in mercy. Mr. Cohen’s idea of the case is that 
William sued Simon for damages to hay, that Simon pleaded that the matter 
should be tried in a peaceful Christian court under an agreement to arbitrate, 
that William contended that the agreement was insufficient, that Simon pro- 
duced another such agreement which the court held sufficient to bar William 
from this suit in the King’s Bench. Mr. Cohen in his interpretation of the case 
translates secta as equivalent to writing or agreement. That it means the suite 
of witnesses which a party in early procedure was bound to bring with him is 
sufficiently established by referring to Pollock and Maitland’s “History of 
English Law,” I, 467, IT, 599, 607, 634-37. 

(6) On page 113 Mr. Cohen discusses a case found in Y. B. 21 H. VI, pl. 304. 
It was an action of debt. The defendant pleaded nil debet. Quoting now Mr. 
Cohen’s language, “The case does not disclose its outcome. All that we find 
at the end is: “And he made his law.” That this means that the defendant 
won by compurgation is clear by a reference to Pollock and Maitland’s “History 
of English Law,” II, 212, 608, 633. 

(c) To turn to more modern matters, on page 227, Mr. Cohen gives two lists 
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of cases, one of cases allowing a party to revoke the power of an arbitrator at 
any time before the award, the other of cases opposed to such revocability. 
After these are some later cases not definitely assigned to either column. An 
examination of the cases alleged to be opposed to revocability and of those not 
placed in either column shows that not a single one of them decides anything 
about revocability. One case, Drew v. Drew, 2 McQ. Sc. Ap. 1, contains a 
dictum that the common law holds the arbitrator’s authority revocable though 
the court thinks the common law unfortunate. What then do these cases hold? 
Simply various points in the English law of arbitration. They may be sum- 
marized as follows: A contract to refer is valid and once madt cannot be res- 
cinded by one party alone. Piercy v. Young, L. R. 14 Ch. D. 200. (Distin- 
guish rescinding the contract to refer and breaking it by revoking the power 
of the arbitrator.) An agreement to refer is not a bar to legal proceedings be- 
fore reference. Collins v. Locke, L. R. 4 A. C. 674. Two early equity cases 
refusing the special aid of equity to one who had broken his agreement to refer. 
Waters v. Taylor, 15 Ves. Jr. 10; Harcourt v. Ramsbottom, 1 Jac. & W. 505. 
Where arbitration is made an express condition precedent to a cause of action, 
no suit lies without arbitration whether in equity, Halfhide v. Fenning, 2 Bro. 
Ch. C. 336, Dimsdale v. Robertson, 2 Jones & La Touche, 58, or at law, Scott v. 
Avery, 5 H. L. Cases, 811, and several later cases following it. Arbitration of 
the cause of action as well as the amount of damage may be made a condition 
precedent to suit. Trainor v. Fire Assurance Co., 65 L. T. R. 825, Spurrier v. 
La Cloche(1902), A. C. 446, Gaw v. British Law Fire Insurance Co. (1908), 1 Ir. R. 
245. Cases distinguishing from contracts to arbitrate agreements that the suffi- 
ciency of performance, value, or other matters shall be decided ex parte by an 
architect or engineer. Northampton Co. v. Parnell, 15 C. B. 630, London Co. v. 
Bailey, L. R. 3 Q. B. D. 217. Cases on the effect of arbitration agreements in 
Scotland, Caledonia Co. v. British Law Fire Insurance Co., 10 Sess. Cas. 3d Ser., 
869. And, finally, omitting three or four miscellaneous decisions, cases in which 
suits, brought in breach of an agreement to arbitrate, were stayed under the 
English statutes. Russell v. Pellegrini, 6 E. & B. 1020, Hamlyn & Co. v. Dis- 
tillery (1894), A. C. 202, and others. Did Mr. Cohen think that every case which 
expressed an opinion favorable to settlement of disputes by arbitration could 
be cited as establishing that the authority of an arbitrator is irrevocable? 
CLARKE B. WHITTIER. 





